No. 12944 


Gnited States 
Court of Appeals 


for the Ninth Circuit. 


McNAIR REALTY COMPANY, a Corporation, 


Appellant, 
VS. 
GAMBLE-SKOGMO, INC., a Corporation, 
Appellee, 


GAMBLE-SKOGMO, INC., a Corporation, 


Appellant, 
Vs. 
MeNAIR REALTY COMPANY, a Corporation, 
Appellee. 


Transcript of Record 


oe 


Appeal from the United States District Court 
for the District of Montana. 


Phillips G Van Orden Co., 870 Brannan Street, San Francisco, Calif. 


No. 12944 


Ginited States 
Court of Appeals 


for the Ninth Circuit. 


McNAIR REALTY COMPANY, a Corporation, 


Appellant, 
Vs. 
GAMBLE-SKOGMO, INC., a Corporation, 
Appellee, 


GAMBLE-SKOGMO, INC., a Corporation, 


Appellant, 
vs. 
McNAIR REALTY COMPANY, a Corporation, 
Appellee. 


eee 


Transcript of Record 


Appeal from the United States District Court 
for the District of Montana. 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. 


INDEX 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancelled herein 
accordingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems 
to occur. } 


PAGE 
Seer? = er, SS 25 
Appeal: 

Clerk’s Certificate to Transcript of Record 

i, £20co) a re 369 
Designation of Points to Be Relied Upon 

by Appellee and Appellant on Cross..... 70 

I COUCS OL es. ee ee 60 

Ivomiceot Crogay..... Sige. fs... 63 
Statement by Gamble-Skogmo, Ine. of 

Points to Be Relied Upon on Cross...... 371 
Statement by McNair Realty Co. of Points 

to Be Relied Upon on.................. ane 
Stipulation of Parties Designating Parts 

of Record to Be Printed for Use on..... 373 

ivelenraismne OW... ....... 64... . eee 61 

Wndervalingwom Cross..............-4... 64 


Clerk’s Certificate to Transcript of Record on 
| LCC ee ae 369 


li McNar Realty Company 


INDEX PAGE 
Commplaintun.......... Seu oe. 3 


Eixn.A—LeaSte . saeees. . ae. . ae. ee 9 


B—Letter Dated October 3, 1949 From 
Halland Alexander... 7 eee 23 


C—Letter From McNair Realty Com- 
pany ............... er 24 


Designation of Points to Be Relied Upon by 
Appellamt ......cum.....1..:.. ee 67 


Designation of Points to Be Relied Upon by 
Appellee and Appellant on Cross-Appeal.... 70 
Exhibits, Defendant’s: 
No. 3—Letter Dated September 29, 1948.. 189 
4—Letter Dated November 9, 1948... 191 


5—Letter Dated May 28, 1946........ 194 
16—File of Correspondence........... 221 
26—Letter Dated March 30, 1949...... 348 


Exhibits, Plaintiff’s: 
No. 17—Letter Dated September 6, 1945... 354 
18—Letter Dated September 18, 1945.. 319 


19—Letter Dated May 28, 1946........ 321 
20—Letter Dated June 8, 1948........ 324 
21—Letter From Gamble-Skogmo, Inc. 

to McNair Realty Co............. 326 


22—Check From Gamble-Skogmo, Inc.. 334 
24—Deposit Slip Dated October 5, 1949. 339 


vs. Gamble-Skogmo, Inc. ill 


INDEX PAGE 
Findings of Fact and Conclusions of Law...... +4 
/ CCC i ee ee 38 
Names and Addresses of Attorneys............ 1 
INommeesot Appeal.............0.005 ence me. 60 
Notice of @rosceeppeal Be iy ace ee 63 
CPO UGIKOID. cues Gea 32 
Reporter’s T'ranscript of Proceedings......... 74 


Statement by Gamble-Skogmo, Inc., of Points 
on Appeal to Be Relied Upon by Appellee 
and Appellant on Cross-Appeal............. 371 


Statement by McNair Realty Co. of Points on 
Appeal to Be Relied Upon by Appellant.... 372 


Stipulation of Parties Designating Parts of 
Record to Be Printed for Use on Appeal.... 373 


ender of Payment...............s8000.s00. 66 
Undertaking on Appeal...................... 61 
Undertaking on Cross-Appeal................ 64 


Witnesses, Defendant’s: 


Hjermstad, 8S. L. 


TOC Che se.oss ass... . . eee 356 
MeNaiz, Chester 

UCC, Se en 208, 288 

S—EROSS 2 Gog... . >. +. ee 307, 325 

SRC: 2 345 


Iv McNatr Realty Company 


INDEX PAGE 
Witnesses Defendant’s—(Continued ) 


MeNair, Ben P., Jr. 


—direct ...¢..0i5.0.. 393 
Roberts, William B. 

—direct ......... 09... 206 

—CGHOSS 2.06. scene tee oe 207 


Witnesses, Plaintiff’s: 


Cockayne, Dale 


—direct ......0:.4.0..5- 74, 358 
OO 109, 361 
—redirect ...:.. 2... 965. ae 133, 139, 363 
=-TPECTOSS is: au itiiaus enya, amma 138, 141, 364 


Hill, William T. 


-direct .........9530 6). 2 161, 365 
—=@POSS.4 ... i eee a es = 179, 367 
—fedivect ...........0 . eee 198, 204 
—TeCroSS .......-:2:5., 199 


Hunt, Alvin 


Pappin, Robert F. 
—direct . ....asseee 157 


NAMES AND ADDRESSES OF ATTORNEYS 


leesy.. CHURCH, 
GEORGE G. HARRIS, 
BJARNE JOHNSON, 
CARTER WILLIAMS, 
Great Falls, Montana, 


Attorneys for Plaintiff-Appellee, and 
Cross-Appellant. 


mec, HALL, 

EDW. C. ALEXANDER, 

HOWARD C. BURTON, 
Great Falls, Montana, 


Attorneys for Defendant-Appellant, and 
Cross-Appellee. 


3 


In the District Court of the United States, District 
of Montana, Great Falls Division 


No. 1195 


GAMBLE-SKOGMO, INC., a Corporation, 


Plaintiff, 
VS. 
McNAITR REALTY COMPANY, a Corporation, 
Defendant. 
COMPLAINT 


Plaintiff complains of defendant and for cause of 
action alleges: 

I. 

Plaintiff, Gamble-Skogmo, Inc., is a corporation, 
organized and existing under and by virtue of the 
laws of the State of Delaware, having its principal 
office and place of business in Minneapolis, Minne- 
sota. Defendant, McNair Realty Company, is a cor- 
poration, organized and existing under and by vir- 
tue of the laws of the State of Montana, having its 
principal office and place of business at Great Falls, 
Montana. The matter in controversy exceeds, exclu- 
sive of interest and costs, the sum of Three Thou- 
sand Dollars ($3000.00). 


Pe. 

On December 27, 1948, the defendant leased to 
the plaintiff a one-story building and basement situ- 
ated on the West Half of Lot Eight (8) and on Lot 
Nine (9), Block Three Hundred Sixteen (316), 
Town or Townsite of Great Falls, Cascade County, 
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Montana, known as 521-523-525 Central Avenue, for 
the period from March 1, 1944, to and including the 
last day of February, 1954, by a [2*] wmitten lease, 
a copy of which is hereto attached as ‘‘ Exhibit A.”’ 
Said lease provides in part: 


2. ‘*In consideration of the demise and leas- 
ing of the premises aforesaid by said Lessor, the 
Lessee agrees to pay to the Lessor at such place 
as shall be designated by the Lessor from time 
to time in writing or to such other Payee as the 
Lessor shall designate by written instrument 
duly acknowledged, as rental for said demised 
premises during said term a rental at the rate 
of Fifty-Four Hundred and No/100 Dollars 
($5400.00) per annum payable in equal monthly 
installments of Four Hundred Fifty and 
No/100 Dollars ($450.00) each in advance on 
the first day of every month during said term 
beginning with the first day of March, 1944, plus 
two per cent (2%) on all net retail sales over 
Two Hundred Seventy Thousand and No/100 
Dollars ($270,000.00) per lease year, had and 
obtained on the above-described premises.’’ 


ITT. 

Thereafter, plaintiff took possession of said one- 
story building and occupied same under said lease, 
duly performing all the covenants therein contained 
binding upon it. Subsequently to the taking of pos- 
session, the plaintiff made certain net retail sales of 
farm equipment and other items which sales were 


*Page numbering appearing at foot of page of original Reporter’s 
Transcript of Record. 
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had and obtained elsewhere than on the above-de- 
scribed demised premises. The defendant claims that 
it is entitled to a rental of two per cent (2%) on 
all such sales and that, therefore, the plaintiff is 
indebted to the defendant for a sum of money m 
excess of Three Thousand Dollars ($3000.00), ex- 
elusive of interest and costs, although the exact sum 
claimed by the defendant is not known to the plain- 
tiff. The plaintiff denies these claims and contends 
that said sales of farm equipment and other items 
were not within the provision of Paragraph 2 of [3] 
said written lease hereinabove set forth. 


IV. 
The said written lease provides in part: 


16. ‘‘If default be made by the Lessee in 
the payment of the rent herein reserved for two 
consecutive rental periods, or in any of the cov- 
enants and agreements herein contained to be 
kept by the Lessee, it shall be lawful for the 
Lessor at the Lessor’s election at any time 
thereafter while such default continues, to de- 
clare said term ended, and to reenter said 
demised premises, or any part thereof either 
with or without process of law, and to expel, 
remove and put out the said Lessee or any per- 
son or persons occupying the same, using such 
force as may be necessary so to do, and the said 
premises again to repossess and enjoy, as before 
this demise, without prejudice to any remedies 
which might otherwise be used for arrears of 
rent or preceding breach of covenants.”’ 
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V. 

On or about October 3, 1949, the defendant sent 
a letter by registered mail to the plaintiff advising 
it that ‘Sunder Paragraph 16 of the lease, the term 
thereof is hereby declared terminated,’’ a copy of 
which letter is hereto attached as ‘‘ Exhibit B.’’ The 
defendant claims that there is a default in the pay- 
ment of rent and that it has elected to terminate the 
sald written lease. The plaintiff claims that it has 
not defaulted in the payment of rent or in any of 
the covenants of said written lease. The plaintiff 
further contends that if this Court adjudges that the 
plaintiff has failed to comply with the provisions of 
said written lease, such failure was the result only 
of a honest and reasonable interpretation of said 
written lease, and the plaintiff is ready, willing and 
able to make full compensation [4] to the defendant 
for such failure if any exists. 


VI. 

On or about the 10th day of October, 1949, a de- 
mand was made upon the manager of plaintiff’s 
store at the above-described demised premises that 
such manager immediately surrender possession of 
said premises, which demand was refused. After 
the 10th day of October, 1949, and before the 19th 
day of October, 1949, although the exact date is not 
known to the plaintiff, a letter was signed by the 
defendant and mailed to the plaintiff advising the 
plaintiff that ‘‘commencing October 3, 1949, your 
occupancy of the premises at 523 Central Avenue 
will be from day to day at the rate of $300.00 per 
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day until McNair Realty Company has regained pos- 
session,’’ a copy of which letter is hereto attached as 
“Exhibit C.”’ 

va, 

The plaintiff contends that the defendant is not 
entitled to possession of the said demised premises, 
that the said written lease is not terminated, that the 
plaintiff’s oceupaney of the premises is not on a 
day-to-day basis, and that the rate of Three Hun- 
dred Dollars ($300.00) per day, as rental for the 
said demised premises, is unjust, unreasonable, and 
has not been agreed upon between the parties. The 
defendant denies these contentions of the plaintiff. 


VOI. 

The right of the plaintiff to continue and remain 
in possession of the above-described demised prem- 
ises under said written lease is of great value to the 
plaintiff, namely, of the value of over Three Thou- 
sand Dollars ($3000.00). [5] 

IX. 

The plaintiff disputes and denies each and all of 
the above-described claims and contentions made by 
the defendant and there is an actual controversy be- 
tween the parties as to their legal rights and duties 
under said written lease and the facts hereinbefore 
stated. 


Wherefore, plaintiff, as a party interested under 
said written lease of December 27, 1943, prays this 
Court for a declaration of the rights and duties of 
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the parties hereto under said written lease and the 
facts hereinabove set forth: 

(a) <As to whether the plaintiff owes the 
defendant any sum of money as rental; 

(b) As to whether or not the plaintiff is in 
default of any of the covenants contained in 
said written lease; 

(c) As to whether the said written lease is 
terminated and forfeited ; 

(d) As to whether the defendant is entitled 
to immediate possession of the said demised 
premises ; 

(e) As to the relationship under which the 
plaintiff now occupies said demised premises 
and the correct rental therefor. 


And the plaintiff demands judgment determining 
in full the rights and duties of the parties hereto 
upon the matters in dispute hereinabove set forth 
and such further relief as is meet and proper in the 


premises. 
CHURCH, HARRIS, 
JOHNSON & WILLIAMS, 


By /s/ CARTER WILLIAMS, 
Attorney for Plaintiff. [6] 
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EXHIBIT “A” 
Parties 


This Indenture of Lease, in duplicate, made and 
entered into this 27th day of December, 1943, be- 
tween McNair Realty Company, a Montana 
corporation of Great Falls, Montana, and Gamble- 
Skogmo, Inc., a Delaware corporation, having its 
principal office and place of business at 700 Wash- 
ington Avenue North, Minneapolis, Minnesota, here- 
inafter called Lessee. 


Premises 


Witnesseth: That the Lessor in consideration of 
the covenants herein does hereby demise and lease 
unto the Lessee, the following described premises 
situated in the City of Great Falls, County of Cas- 
cade, and State of Montana, described as follows: 

One-story building and basement, situated on 
the West Half of Lot Eight (8) and on Lot 
Nine (9), Block Three Hundred Sixteen (316), 
Town or Townsite of Great Falls, according to 
the map or plat thereof on file and of record in 
the office of the County Clerk and Recorder for 
Cascade County, Montana, 


and known as 621-023-525 Central Avenue, together 
with the appurtenances thereto belonging, and 
means of ingress to and egress from said premises; 
for the purpose of selling merchandise at retail 
and other business that may be conveniently carried 
on in connection therewith. 
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Time is the essence of this lease and all the pro- 
visions hereof. 
Term 


1. The said demise and lease commences on the 
first day of March, 1944, and is to continue to and 
including the last day of February, 1954, being a 
period of ten (10) years, no months. 


Possession 


Possession of the premises shall be given to the 
Lessee on or before March 1, 1944, with rent ac- 
cruing to the beginning date of the lease. [7] 


Rental 


2. In consideration of the demise and leasing of 
the premises aforesaid by said Lessor, the Lessee 
agrees to pay to the Lessor at such place as shall 
be designated by the Lessor from time to time in 
writing or to such other Payee as the Lessor shall 
designate by written instrument duly acknowledged, 
as rental for said demised premises during said 
term a rental at the rate of Fifty-Four Hundred 
and No/100 Dollars ($5400.00) per annum payable 
in equal monthly installments of $450.00 each in 
advance on the first day of every month during 
said term beginning with the first day of March, 
1944, plus two per cent (2%) on all net retail sales 
over Two Hundred Seventy Thousand and No/100 
Dollars ($270,000.00) per lease year, had and ob- 
tained on the above-described premises. No per- 
centage will be paid on wholesale sales to employees 


vs. Gamble-Skogmo, Inc. 11 


or sales or transfers of merchandise to other Gamble 
Stores. 

Should Lessee develop a general wholesale busi- 
ness on these premises, then one per cent (1%) on 
such general wholesale sales will be paid to the 
Lessor. Additional rental on the above is to be paid 
on a quarterly accounting, based on annual net re- 
tail sales of Two Hundred Seventy Thousand and 
No/100 Dollars ($270,000.00) or on any general 
wholesale business done as provided for. 


Renewal Privilege 


It is agreed that the Lessee is not held responsi- 
ble for any additional term beyond the expiration 
date of the lease because of failure to give notice 
of such intention. The Lessee may continue to oc- 
cupy the premises beyond the expiration date, on 
the same terms and conditions as in this lease as a 
tenant at will, and which tenancy may be terminated 
and ended by either the Lessor or Lessee upon at 
least 60 days’ written notice. Such tenancy, how- 
ever, to end on the last day of a calendar month. [8] 


Ownership and Possession Warranty 


4. The Lessor or Lessor’s agent expressly coven- 
ants that the Lessor is lawfully seized of the entire 
premises hereby demised and has good right and 
lawful authority to enter into this lease for the full 
terms aforesaid, or any extensions thereof, and will 
upon request of the Lessee iminediately furnish the 
Lessee with proof satisfactory to Lessee in substan- 
tiation thereof. That the Lessor will put the Lessee 
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in actual possession of the hereby demised premises 
at the beginning of the term aforesaid, and that the 
said Lessee upon paying the said rent and perform- 
ing and covenants herein agreed by it to be per- 
formed, shall and may peaceably and quietly have, 
hold and enjoy the said demised premises for the 
said term. 


5. The Lessor agrees that he will have done at 
his own expense but to the Lessee’s reasonable satis- 
faction prior to the time of the beginning of the 
term of this lease any renovating or repairing which 
may be required to make said premises thoroughly 
sanitary and to put them in first class tenantable 
condition and any and all renovating and repairing, 
which the parties have agreed to be done by the 
Lessor. The Lessor shall keep the exterior and all 
structural portions of the demised premises includ- 
ing walls, foundations, roof, floors, ceilings, chim- 
neys, ordinary and plate glass windows, rain 
spouting, and sidewalks in good order and repair 
and safe condition during the term of this lease or 
any extension thereof. Lessee will be required to 
replace any ordinary or plate glass windows broken 
by Lessee or through Lessee’s acts. The Lessee is 
to make all necessary incidental repairs to the in- 
terior of said premises except the interior repairs, if 
any, which are agreed to be made by the Lessor 
prior to or after the [9] taking effect of this lease. 
It is expressly agreed and understood that should 
the Lessor neglect or refuse to make such repairs 
of such property as he agrees to make hereunder 
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within a reasonable time after notice that same are 
needed, the Lessee shall have the option of either 
having such repairs made and deducting the ex- 
pense thereof from the rent payable by it or of 
vacating such premises, in which case this lease shall 
cease and come to an end, on account of the breach 
of such agreement to repair. 


Repairs and Alterations 


Repairs and improvements to be made by the 
Lessor prior to the commencement of this lease are 
as follows: 

Remove present wood floor in the west fifty 
(50) feet, provide and lay an asphalt tile floor 
or similar quality material, colors according to 
Lessee’s selection, in the front One Hundred 
Twenty (120) feet of this room first closing and 
flooring over the stair well to the basement in 
the front east side. Adjust heat radiators to 
Lessee’s needs. Repair plastered walls and ceil- 
ings; relocate the wash sink, placing it on a 
rear wall or side wall at the rear; repair freight 
chute to basement, placing in good operating 
condition ; repair the warped window sills in the 
front; place electric wiring in good condition 
to meet the Underwriter’s code and repair all 
electrical outlets on both side walls and posts; 
finish inside of window transom with plaster 
board or some similar material. Decorate: paint 
ceiling and walls of first floor one coat with 
Gamble’s Dura-Tone or a product of similar 
material, paint woodwork one coat of enamel, 
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all according to Gamble’s standard design and 
colors. Remove the dividing partition wall on 
grade floor between 523-525 and finish floor and 
ceiling to match as near as possible. 


Lessor will not be held liable for failure to comply 
with any of the above alteration requirements due 
to Government restrictions or War conditions. [10] 


6. The Lessor further covenants that the prem- 
ises hereby demised, the fixtures therein and ap- 
purtenances thereto (including the boilers, heating 
apparatus, elevators, stairways, fire escapes, pipes, 
wiring, awning frames, and all other service ap- 
paratus) will be delivered to the Lessee at the be- 
ginning of the term hereof in safe condition, good 
working order and repair. All said fixtures and 
appurtenances are to conform to the laws, ordi- 
nances, rules and regulations of duly constituted 
authorities. Lessor will, at the sole risk and expense 
of the Lessor, at all times during the term hereof: 
promptly comply with all laws, ordinances, rules and 
regulations applicable thereto, and supply all ap- 
paratus appliances and materials and complete all 
work in, upon and about the leased premises which 
may be required or ordered by law, or any lawful 
authority. Should the Lessor neglect or refuse so to 
do within a reasonable time after notice, the Lessee, 
without liability of forfeiture, may supply said ap- 
paratus, appliances and materials, complete said 
work and deduct the actual cost thereof from the 
rent thereafter falling due hereunder; provided, 
however, that this covenant shall not apply to or 
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embrace any fixtures and appurtenances installed 
by the Lessee, or repairs, alterations or improve- 
ments made by the Lessee in, upon and about said 
demised premises and as to all said installations and 
improvements the Lessee shall assume responsibility 
for compliance with the law. The Lessee will com- 
ply with all lawful requirements of the local Health 
Board, Police and Fire Departments, and municipal 
authorities respecting the manner in which it uses 
the leased premises. [11] 


7. The Lessor agrees to furnish an adequate 
heating plant, equipment and apparatus in said 
demised premises of sufficient capacity to maintain 
seventy (70) degrees of heat throughout said de- 
mised premises. The Lessor agrees that he will 
keep the plumbing, heating plant, electric wiring, 
and other appurtenances whereby said demised 
premises are served in good, serviceable, and safe 
condition during the term of this lease, except 
through neglect or misuse by Lessee. 


Heating 


8. The Lessor agrees to furnish proper and 
sufficient heat for such demised premises whenever 
such heat is needed. 


Heat, Water, Gas and Electricity 


9. The Lessee will pay all charges made against 
said leased premises for gas, water and electricity 
furnished to the demised premises during the con- 
tinuance of this lease, as the same shall become 
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due at the rate charged therefor by the public or 
utility corporation furnishing such service. Any 
charges for and heat furnished to the demised 
premises which the Lessor has agreed herein to pay 
or furnish may, in the event of his failure to fur- 
nish or pay the same when due, be paid by the 
Lessee and deducted by it from the rent payable 
hereunder. In addition, the Lessee agrees to pay 
garbage collection charges assessed against these 
premises by the City of Great Falls for services 
rendered. 
Fire Clause 


10. In the event the leased premises be damaged 
by fire, earthquake, or other casualty, they shall be 
promptly repaired by the Lessor, and an abatement 
shall be made from the rent corresponding with the 
time during which and the extent to which they may 
not be used by the Lessee after damage occurring 
as aforesaid, [12] and before repair. In the event 
of the total destruction of the said premises by fire, 
earthquake, or other casualty this lease shall cease 
and come to an end, and the Lessee shall be lable 
for rent only up to the time of such destruction. 
Jn the event of a partial destruction of said prem- 
ises such as to render them unsuitable for the 
business of the Lessee, then at its option this lease 
shall cease and come to an end, and the Lessee 
shall be liable for the rent only up to the time of 
such partial destruction of said premises such as 
to render them unsuitable for the business of the 
Lessee, then at its option this lease shall cease and 
come to an end, and the Lessee shall be lable for 
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the rent only up to the time of such partial destruc- 
tion of the leased premises. In the event of the 
occurrence of either of the two contingencies last 
mentioned the Lessee shall be entitled to receive a 
prorata refund out of any advance rent paid by it 
for the rent period during which such premises are 
untenantable on account of such injury or destruc- 
tion. 
Sublet Clause 


11. The Lessee may not let or underlet the 
whole or any part of said demised premises. 


Surrender of Premises 

12. At the expiration of said term, Lessee will 
quit and surrender the premises hereby demised in 
as good state and condition as received, reasonable 
wear and tear and damage by fire or the elements 
or from other causes beyond its control excepted. 
In the event the Lessee is to vacate the premises at 
the expiration of this lease, or any renewals thereof, 
the Lessee at his option shall be allowed to occupy 
the premises for not more than thirty (30) days 
after the expiration date of this lease, and shall pay 
the Lessor rental for the proportional part of the 
month so occupied at a rate in [13] [Printer’s Note: 
Balance of paragraph missing in copy. ] 


Access to Premises 
13. Lessor will have reasonable access during 
business hours to the premises hereby leased for 
the purpose of examining and exhibiting of said 
premises, or to make any needful repairs or altera- 
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tions of said premises, which said Lessor may see 
fit to make; but the examining and exhibiting of 
said premises, and any repairs or alterations to be 
made by Lessor, shall not in any manner interfere 
with the business of the Lessee but shall be done 
during the regular business hours of Lessee unless 
otherwise agreed upon by the parties hereto. Lessor 
will also be allowed to have placed upon said prem- 
ises during a period of thirty (30) days prior to 
the expiration of this lease, in the usual form and 
in a suitable place a ‘‘To Rent’’ or ‘‘To Let’’ sign, 
and the Lessee will not interfere with same. 


Removal of Fixtures 


14. The Lessee shall have the right at the expira- 
tion of this lease or any extension thereof to re- 
move any and all fixtures, shelving, exterior signs, 
or such equipment which it may have installed and 
paid for in said premises, the same to be removed, 
however, with as little damage to the building as 
possible. 

The following electric light fixtures, now in the 
building, are the property of the Lessor: None; 
store light fixtures and window light fixtures: None. 


Signs and Painting Front 


15. The Lessee shall have the right to paint the 
store front with its own colors, and at the termina- 
tion of this lease, Lessee shall have the right to 
repaint the store front in its original colors or some 
other color not similar to Lessee’s regular colors, | 


vs. Gamble-Skogmo, Inc. 19 


and as may be satisfactory to the Lessor. Lessee 
shall have the right and privilege of installing 
necessary and usual trade signs on the herein de- 
mised premises including an [14] [Printer’s Note: 
Balance of paragraph missing in copy. | 


Termination of Lease 

16. If default be made by the Lessee in the pay- 
ment of the rent herein reserved for two consecutive 
rental periods, or in any of the covenants and 
agreements herein contained to be kept by the 
Lessee, it shall be lawful for the Lessor at the 
Lessor’s election at any time thereafter while such 
default continues, to declare said term ended, and 
to re-enter said demised premises, or any part 
thereof either with or without process of law, and 
to expel, remove and put out the said ‘Lessee or 
any person or persons occupying the same, using 
such force as may be necessary so to do, and the 
said premises again to repossess and enjoy, as be- 
fore this demise, without prejudice to any remedies 
which might otherwise be used for arrears of rent 
or preceding breach of covenants. If at any time 
during the term of this lease, or any renewal 
thereof, there shall be enacted or promulgated any 
so-called ‘‘anti-chain store’’ legislation or govern- 
mental regulations applicable in terms to the Lessee 
in connection with the business transacted by it on 
the demised premises (including any statute, ordi- 
nance, or other legislation or any regulation pur- 
porting to impose a tax, fee, or requirement in 
connection with such business additional in amount 
and kind to that which would have been applicable 
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if the Lessee operated only the demised premises) 
then, and in either of such events, the Lessee may 
at its option terminate this lease upon ninety (90) 
days’ written notice to the Lessor. This optional 
right to terminate the lease shall not be affected by 
pending proceedings challenging the validity of such 
legislation or regulations nor by any determination 
that the same are invalid excepting only that no 
such notice of termination [15] shall be served after 
a final determination of invalidity by the highest 
court of the state in which the demised premises 
are located or by the United States Supreme Court. 

In the event that the Lessor ean deliver the prem- 
ises prior to March 1, 1944, the Lessee will accept 
same upon ten days’ advance written notice, on the 
first or fifteenth of any month. In the event of 
occupancy by the Lessee prior to March 1, 1944, 
such term shall be considered as a separate account- 
ing period on a pro rata basis, the lease years being 
understood to start March 1, 1944. 

Lessor agrees to absorb one-half of the actual 
rental loss from March 1, 1944, on the premises now 
occupied by the Lessee under its lease with Victor 
Ario and Joseph Wright at 619 Central Avenue, 
Great Falls, Montana. 


Write Special Clauses Here 


Lessee may cancel this lease and all of its provi- 
sions and obligations thereunder as of February 28, 
1949, by giving a written notice six months in ad- 
vance of this cancellation date and making a cash 
settlement with the Lessors in the amount of 
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$5,400.00; Lessee may cancel this lease and all of 
its provisions and obligations thereunder as of Feb- 
ruary 28, 1950, by giving a written notice six 
months in advance of this cancellation date and 
making a cash settlement with the Lessors in the 
amount of $4,320.00; Lessee may cancel this lease 
and all of its provisions and obligations thereunder 
as of February 28, 1951, by giving a written notice 
six months in advance of this cancellation date and 
making a cash settlement with the Lessors in the 
amount of $3,240.00; Lessee may cancel this lease 
and all of its provisions and obligations thereunder 
as of February 29, 1952, by [16] giving a written 
notice six months in advance of this cancellation 
date and making a cash settlement with the Lessors 
in the amount of $2,160.00; Lessee may cancel this 
lease and all of its provisions and obligations there- 
under as of February 28, 1953, by giving a written 
notice six months in advance of this cancellation 
date and making a cash settlement with the Lessors 
in the amount of $1,080.00. 


Lease Binding on Heirs, ete. 


Each and every provision of this lease shall bind 
and shall inure to the benefit of the heirs, executors, 
administrators, successors, and assigns of the re- 
spective parties hereto. Masculine pronouns shall 
be construed as feminine or neuter pronouns and 
singular pronouns and verbs shall be construed as 
plural in any place or places herein in which the 
context may require such construction. 
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Lease Covers All Obligations 


This lease covers in full each and every obliga- 
tion of every kind or nature whatsoever from the 
Lessee to the said Lessor concerning the premises 
hereby demised, no verbal agreements shall be held 
to vary the provisions hereof, any statute, law, or 
custom of the State in which said premises are 
situated to the contrary notwithstanding. 

When signed by the proposed Lessor this docu- 
ment shall constitute an offer to Gamble-Skogmo, 
Ine., on the terms and conditions herein set forth, 
which may be accepted by Gamble-Skogmo, Inc., by 
execution of this instrument by its officers. This 
offer by Lessor shall expire .................... 


In Witness Whereof the parties hereto have exe- 
cuted this instrument in duplicate the day and 
year [17] first above written. 


[Seal] MeNAIR REALTY COMPANY, 


By /s/ C. S. McNATR, 
By /s/ B. P. MeNAIR, 
Lessor, Sec.-Treas. 


[Seal] GAMBLE-SKOGMO, INC., 


By /s/ P. W. SKOGMO, 
Its President. 


By /s/ M. O. WEIBY, 
Its Secretary, 
Lessee. 
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Witness: 
/s/ C. L. McPHERSON, 
/s/ E. LL. McPHERSON, 
As to Lessor. 


/s/ M. F. HOBEN, 
/s/ B. A. GREEN, 


Prepared by: MFH. 
Submitted for approval by: MFH. [18] 


EXHIBIT “B” 


Law Offices of 
Hall and Alexander 
Strain Building 
Great Falls, Montana 


October 3, 1949 
H. Cleveland Hall, 
Edw. C. Alexander, 
Howard C. Burton. 


Gamble-Skogmo, Inc., 
700 Washington Avenue North, 
Minneapolis, Minnesota. 


Gentlemen: 

McNair Realty Co. of this City has turned over 
to us for our attention the controversy which has 
existed for several months between you and the 
McNair Realty Co. concerning the rents payable 
under your lease dated December 27, 1943. The 
provisions of the lease are clear. According to such 
provisions, and, indeed, by your own admissions 
you have failed for the past year or more to pay 
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the rental due or to make proper accounting to the 
MeNair Realty Co. for sales made by you. Corres- 
pondence has availed nothing. We are, therefore, 
directed to advise you that, under paragraph 16 
of the lease, the term thereof is hereby declared 
terminated. In the immediate future, without fur- 
ther notice, McNair Realty Co. will re-enter the 
premises pursuant to paragraph 16 for the purpose 
of remodeling the same for rental to others. Action 
for rentals due will thereafter be filed. Please 
govern yourself accordingly. 
Very truly yours, 


HALL AND ALEXANDER, 
By /s/ H. C. HALL. 
HCH :ekm 
Registered 
Return Receipt Requested. [19] 


EXHIBIT ‘“‘C”’ 
Gamble-Skogmo, Inc., 
15 North Eighth Street, 
Minneapolis, Minnesota. 


Gentlemen : 

On October 10th, 1949, demand was made upon 
Mr. Dale Cockayne, your manager at Great Falls, 
Montana, for the immediate surrender of the prem- 
ises now occupied by you in Great Falls under the 
former lease between McNair Realty Company and 
Gamble-Skogmo, Inec., dated December 27th, 1948, 
which was terminated October 3rd, 1949. Copy of 
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such demand is herewith enclosed for your infor- 
mation. 

Your manager refused to surrender possession as 
demanded. This is to advise you that commencing 
October 3rd, 1949, your occupancy of the premises 
at 523 Central Avenue will be from day to day at 
the rate of $300.00 per day until McNair Realty 
Company has regained possession. 


Yours very truly, 
MeNAIR REALTY COMPANY, 
By /s/ C. S. MeNATR, 


President. 


[Endorsed]: Filed November 1, 1949. [20] 


[Title of District Court and Cause.] 


ANSWER 


Comes Now the defendant above named, McNair 
Realty Company, a corporation, and, for its Answer 
to the Complaint of plaintiff, admits, denies and 
alleges: 

ie 

Answering paragraph I, defendant admits that 
plaintiff is a corporation organized and existing 
under and by virtue of the laws of the State of 
Delaware, having its principal office and place of 
business in Minneapolis, Minnesota. Admits that 
defendant is a corporation organized and existing 
under and by virtue of the laws of Montana, hav- 
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ing its principal office and place of business at 
Great Falls, Montana. Denies that there is any 
controversy between plaintiff and defendant con- 
cerning the matters set forth in plaintiff’s Com- 
plaint, or that any matter in controversy between 
plaintiff and defendant exceeds, exclusive of in- 
terest and costs, the sum of Three Thousand 
($3,000.00) Dollars. 


ae 
Admits the allegation of Paragraph II of said 
Complaint and alleges that said lease further pro- 
vided: [21] 

‘‘No percentage will be paid on wholesale 
sales to employees or sales or transfers of mer- 
chandise to other Gamble Stores. 

‘‘Should Lessee develop a general wholesale 
business on these premises, then one per cent 
(1%) on such general wholesale sales will 
be paid to the Lessor. Additional rental on 
the above is to be paid on a quarterly account- 
ing, based on annual net retail sales of Two 
Hundred Seventy Thousand and no/100 Dollars 
($270,000.00) or on any general wholesale busi- 
ness done as provided for.”’ 


Said lease was prepared by said plaintiff upon 
its own printed form G-404 B, and the language 
therein contained is the language of plaintiff. 


III. 
Answering paragraph III, defendant admits that 
plaintiff entered into the possession of the leased 
premises on or about the Ist day of March, 1944, 
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and remained in possession thereof under said lease 
until on or about the 3rd day of October, 1949, upon 
which day said lease was terminated. Denies that 
said plaintiff duly or otherwise performed all of 
the covenants in said lease binding upon it, and in 
this behalf defendant alleges that plaintiff failed, 
refused and neglected to make and deliver to de- 
fendant a full, true or correct accounting, quarterly 
or otherwise or at all, covering the net retail sales or 
general wholesale business done by plaintiff as pro- 
vided for in said lease, although such accounting 
was many times demanded by defendant. Instead, 
over the written and oral protests of defendant, 
plaintiff furnished to defendant false, incomplete 
and incorrect so-called quarterly accountings of 
such sales which were, from time to time, rejected 
by defendant. By reason of such arbitrary and 
unreasonable breach by plaintiff of the terms and 
covenants of said lease on its part to be performed, 
defendant was unable to ascertain the true and cor- 
rect amount of rental to be paid by plaintiff under 
the terms of said lease until the 24th day of October, 
1949, upon which date the deposition of Dale Cock- 
ayne, manager for plaintiff of plaintiff’s [22] Great 
Falls store was taken and his testimony perpetu- 
ated under the provisions of Sections 10687 to 
10692 of the Revised Codes of Montana, 1935. By 
the testimony of said Cockayne, and the records of 
plaintiff introduced in evidence as a part of said 
deposition, it was disclosed that plaintiff was in- 
debted to defendant for rental for the period 1947, 
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1948 and 1949 to October 19, 1949, in a sum in 
excess of $5,161.00. Defendant admits that subse- 
quent to March 1, 1944, and particularly during the 
years 1947, 1948 and 1949 plaintiff made net retail 
sales of farm equipment and other items, but speci- 
fically denies that said sales were had and obtained 
elsewhere than on the premises described in said 
lease, and in this behalf defendant alleges that said 
farm equipment and other items were advertised 
for sale by Gambles Store located upon said prem- 
ises; the greater part of the sales of such equipment 
and items were initiated and consummated on said 
premises; all sales slips, contracts and moneys were 
handled by the business office located in said prem- 
ises; all sales were made under the supervision of 
the manager of said store; and, said farm equip- 
ment and other items was treated and considered 
by plaintiff as a unit or department of its store 
located upon said premises, all as shown and dis- 
closed by the records of plaintiff introduced in 
evidence in the deposition of Dale Cockayne, afore- 
said. Admits that defendant claimed and now 
claims that it is entitled to an additional rental by 
reason of such sales, and that, therefore plaintiff 
is indebted to the defendant in a sum of money in 
excess of Three Thousand Dollars ($3,000.00), ex- 
clusive of interest and costs. Denies that the exact 
sum claimed by defendant is not known to plaintiff. 
Specifically denies that plaintiff denies such claim 
of defendant, or that plaintiff contends that said 
sales of farm equipment and other items were not 
within the provisions of paragraph 2 of said lease, 
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and in this behalf defendant alleges that on or about 
the 24th day of October, 1949, the said plaintiff 
offered to pay to said defendant the sum of $5,161.60 
as and for [23] additional rental due defendant by 
reason of retail sales of such farm equipment and 
other items, which offer was by said defendant 
accepted, and that no controversy now exists or 
existed at the time of the filing of plaintiff’s com- 
plaint with respect to such matter. Said sum of 
$5,161.60 has not been paid by plaintiff to defend- 
ant. 
AV: 
Admits the allegations of paragraph IV. 


V. 

Admits that on October 3, 1949, the defendant 
sent a letter by registered mail to the plaintiff 
advising plaintiff that ‘‘under paragraph 16 of the 
lease, the term thereof is hereby declared termi- 
nated,’’ a copy of which letter is attached to plain- 
tiff’s complaint as Exhibit ‘“‘B.’’ Admits that 
defendant has claimed and now claims that there 
has been for more than a year and that there now 
is a default in the payment of rent, and that it has 
declared said lease terminated, and in this behalf 
defendant alleges that on October 24, 1949, at Great 
Falls, Montana, the plaintiff was informed by de- 
fendant that said lease had been terminated and 
was no longer in force and effect; that defendant 
desired possession of the premises; that defendant 
desired immediate payment of the amount due it as 
additional rental for the premises described in said 
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lease; and that upon such payment by plaintiff to 
defendant, the defendant would consider negotiat- 
ing with plaintiff for a new lease upon the premises. 
Plaintiff agreed to pay to defendant the rental due 
to defendant as disclosed by plaintiff’s records in 
the amount of $5,161.60. Thereupon plaintiff and 
defendant entered upon negotiations with respect 
to a new lease upon said premises. Such negotia- 
tions continued during the period October 24th, 
25th, 26th, 27th and 28th. uAll of the terms of the 
new lease had been agreed upon on October 28th 
save and except the minimum rental to be paid by 
plaintiff to defendant. The representative of plain- 
tiff who was conducting such negotiations then ad- 
vised defendant that he would go to Minneapolis 
for [24] a meeting Saturday morning, October 
29th, at which meeting he expected to iron out the 
minimum rental matter and that he would return 
to Great Falls on Monday, October 31st, and con- 
summate said lease or resume negotiations on said 
rental matter. Said representative, William T. Hill 
by name, went to Minneapolis on October 28th and 
attended said meeting, but failed to return to Great 
Falls. On November Ist, the present action was filed 
and on November Ist at 4:19 p.m., the said Hill sent 
the following telegram to defendant: 

‘‘Proposals unsatisfactory therefore negotia- 

tions must cease.”’ 


Under the facts set forth above, said plaintiff 
cannot and does not in good faith claim or assert 
that it has not defaulted in the payment of rent or 
of the other covenants of said lease dated December 
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27, 1943. Such claims and assertions are now fore- 
closed by the voluntary actions and admissions of 
the plaintiff. Nor can plaintiff now claim or assert 
in good faith that its defaults were the result ‘‘only 
of an honest and reasonable interpretation of said 
written lease.’’? The defendant further alleges that 
the allegation that, ‘‘plaintiff is ready, willing and 
able to make full compensation to the defendant for 
such failure if any exists,’’ is not made in good 
faith for the reason that plaintiff has heretofore 
agreed to pay to defendant the sum of $5,161.60 
for rental due defendant, but now refuses to pay 
such agreed sum or any part thereof. 


VI. 
Admits the allegations of paragraph VI. 


VIL. 

Answering paragraph VII, defendant denies that 
plaintiff makes and alleges that plaintiff cannot, in 
good faith, make the contentions set forth in said 
paragraph. Defendant further alleges that under 
the facts set forth in this answer there is no oc- 
easion for defendant to deny any such purported 
and fictitious contentions. [25] 


VIII. 
Denies the allegations of paragraph VIIT. 


eX. 
Denies the allegations of paragraph IX. Defend- 
ant alleges that there is not any actual or justiciable 
controversy between plaintiff and defendant con- 
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cerning any of the matters set forth in said com- 

plaint or in the prayer thereof which this Court has 

the power or jurisdiction to adjudicate. 
Wherefore, defendant prays judgment as follows: 
1. That said action be dismissed upon the merits. 


2. That defendant have and recover of and from 
the plaintiff, defendant’s costs and disbursements 
incurred in and by reason of this action. 


FUS@ineET Adi 
EDW. ©. ALEXANDER, 


HOWARD C. BURTON, 
Attorneys for Defendant. 


Service admitted. 
[Endorsed]: Filed November 4, 1949. [26] 


[Title of District Court and Cause. ] 


OPINION 


A declaratory judgment is sought in this suit with 
the purpose also of obtaining other relief and deter- 
mining the relations of the parties under that cer- 
tain written lease and agreement entered into 
between the plaintiff and defendant on December 
_27, 1948, by which the latter leased to the former 
those certain premises consisting of a one-story 
building and basement located at Nos. 521-523-525 
Central Avenue, in the City of Great Falls, Cas- 
cade County, State of Montana, and further de- 
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scribed as having a frontage of seventy-five feet 
on Central Avenue; and such lease was made for 
the purpose of enabling the plaintiff to carry on a 
general mereantile business and to maintain and 
conduct on said premises a general department 
store. 

The plaintiff had heretofore been engaged gener- 
ally in the merchandising business and the defend- 
ant in conducting a real estate business. This is 
known as a percentage lease, and the plaintiff was 
to have possession of the premises on March 1, 
1944, and continue thereunder for a period of ten 
years, the lease expiring by its terms on the last 
day of February, 1954; there was provision therein 
for a minimum base rental of $5,400.00 per year, 
which was payable ‘‘in equal monthly installments 
of $450.00 each in advance on the first day of every 
month during said term, beginning with the first day 
of March, 1944, plus two per cent (2%) on all net 
retail sales over Two Hundred Seventy Thousand 
and no/100 Dollars ($270,000.00) per lease year, 
had and obtained on the above-described premises. 
No percentage will be paid on wholesale sales to 
employees or sales or transfers of [889] mereandise 
to other Gamble Stores. Should lessee develop a 
general wholesale business on these premises, then 
one per cent (1%) on such general wholesale sales 
will be paid to the lessor. Additional rental on the 
above is to be paid on a quarterly accounting, based 
on annual net retail sales (of) Two Hundred 
Seventy Thousand and no/100 Dollars ($270,000.00) 
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or on any general wholesale business done as pro- 
vided for.”’ 

Aside from the quotation from paragraph 2 of 
the lease the next paragraph thereof which requires 
special attention is number 16, which reads in part 
as follows: ‘‘If default be made by lessee in the 
payment of the rent herein reserved for two con- 
secutive rental periods, or in any of the covenants 
and agreements herein contained to be kept by the 
lessee, it shall be lawful for the lessor at the lessor’s 
election at any time thereafter while such default 
continues, to declare said term ended, and to re- 
enter said demised premises, or any part thereof 
either with or without process of law, and to expel, 
remove and put out the said lessee or any person 
or persons occupying the same, using such force as 
may be necessary so to do, and the said premises 
again to repossess and enjoy, as before this demise, 
without prejudice to any remedies that might other- 
wise be used for arrears of rent or preceding breach 
of covenants. * * *” 

Large sums of money were expended by both 
parties for remodeling and improvements, and 
thereafter the net reatil sales increased, and aside 
from the regular rental payments each month the 
defendant received increased rental payments un- 
der the percentage clause of the lease. However, 
there were certain sales of farm implements and 
equipment made by lessee upon which the two per 
eent rental payment was never made, and which 
lessor claims were improperly withheld in viola- 
tion of the express terms of the lease, and this | 
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affords the principal cause of contention in this suit. 
The lessee asserts that the sales of farm imple- 
ments and equipment were conducted from a build- 
ing across the alley and on a separate lot from the 
department store on Central Avenue, and was estab- 
hshed as a separate and distinct business that was 
not in contemplation by the parties at the time [390] 
the lease was executed and constituted no part of 
the rental agreement and therefore could not be 
included in the net retail sales to which the per- 
centage clause applied. The lessor claims that all 
such retail sales were ‘Shad and obtained on the 
above-described premises,’’ according to the evi- 
dence and terms of the lease, and the argument 
advanced in support of this contention in general 
is that the only Gamble Store operated in Great 
Falls was the department store at 521-523-525 Cen- 
tral Avenue and was conducted by one manager, 
who had charge of unit No. 5 of the store for sale 
of farm equipment, all advertising, display in store, 
approved credit sales and received all money. From 
the department store customers were taken to the 
place or places of storage of farm equipment, ex- 
cept when such implements or equipment were on 
display in the store, and in furtherance of the claim 
that sales made of farm implements and equipment 
were as much “had and obtained”’ upon the prem- 
ises at the above numbers as any other sales made 
in the usual course of business, counsel for lessor 
has submitted a clear and succinct statement of the 
evidence in his brief which lends support to his 
areument, The evidence as shown by the statement 
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referred to and by the transcript is so plain and 
convincing that there seems to be no question how 
and where the sales and disposition of agricultural 
implements and accessories were ‘Shad and ob- 
tained,.”’ 

Although counsel argue that farm equipment 
sales were not in contemplation at the time the lease 
was signed, there seems to be no point to that argu- 
ment; the parties agreed to a percentage rental on 
all retail sales above $270,000.00; there was no 
specification of sales of any particular kind or 
description of property sold, or to be sold, to which 
the rent would apply apart from the general provi- 
sion. Without further discussion of this subject the 
court is of the opinion that there should have been 
included in computing the 2% on all retail sales 
over $270,000.00. the amount of sales of farm imple- 
ments and accessories; and to that extent the plain- 
tiff would be indebted to defendant for additional 
rental. 

The negotiations for a compromise of the difficul- 
ties the parties were encountering fills a good part 
of the transcript in this case; objections were made 
to the introduction of evidence [391] relating to 
this attempted compromise, and the evidence was 
allowed to be taken subject to objection; the court 
has gone over carefully the evidence of this effort — 
to effect a compromise, which ended in failure, and | 
is now of the opinion that all evidence relating to 
this subject should be excluded from the case, and 
such is the order of court herein. It would appear 
from the provisions of the statute and authorities 
(R.C.M. 1947, 93-2201-3) that evidence of com-_ 
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promise negotiations should not be admitted. What- 
ever the agreements or disagreements of the parties 
were in respect to the proposals of compromise it 
is In evidence that no settlement occurred. (Hut- 
fine v. Lincoln, 53 Mont. 474.) In the strict sense 
of the word there does not appear to have been any 
material independent facts disclosed not having 
some relation to the negotiations for compromise. 

In this cause plaintiff seeks from the court a 
declaration ‘‘of the rights and duties of the parties 
hereto under said written lease and the facts herein- 
above set forth’’; whether plaintiff owes defendant 
any rental; whether plaintiff is in default of the 
covenants; whether the lease is terminated and for- 
feited; whether defendant is entitled to immediate 
possession of said premises. How far can the court 
go in determining the questions submitted by plain- 
tiff under the provisions of the Federal Declaratory 
Judgment Act, and the authorities relating to it, in 
this suit? 

The statutory authority to render declaratory 
judgments permits federal courts by a new form of 
procedure to exercise the jurisdiction to decide cases 
or controversies, both at law and in equity, which 
the judiciary acts had already conferred. (Aetna 
Life Ins. Co. v. Haworth, 300 U.S. 227.) It is pro- 
vided in the Declaratory Judgment Act that a 
declaration of rights may be awarded although no 
further relief be sought, and it is also provided 
therein that ‘“‘further relief based on a declaratory 
judgment or decree may be granted whenever neces- 
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sary or proper.’’ The following case is an authority 
in point: 

‘The jurisdiction of the District Court in the 
present suit praying an adjudication of rights in 
anticipation of their threatened infringement, is 
analagous to the equity jurisdiction in suits quia 
timet or for a decree quieting title. See Nashville, 
C. & [892] St. L. Ry. Co. v. Wallace, 288 U. S. 
249, 263. Called upon to adjudicate what is essen- 
tially an equitable cause of action, the District 
Court was as free, as in any other suit in equity, 
to grant or withhold the relief prayed, upon equi- 
table grounds. The Declaratory Judgment Act was 
not devised to deprive courts of their equity powers 
or of their freedom to withhold relief upon estab- 
lished equitable principles. It only provided a new 
form of procedure for the adjudication of rights in 
conformity to those principles.’’ (Great Lakes Co. 
v. Huffman, 319 U. 8. 293, 300.) 

It appears to be well established that the discre- 
tion to grant or refuse declaratory relief should 
be liberally exercised to effectuate purposes of the 
Declaratory Judgment Act and thereby afford relief 
from uncertainty and insecurity with respect to — 
rights, status, and other legal relations. The remedy 
should not be accorded to try a controversy by piece- 
meal, to try particular issues without settling the 
entire controversy, or to interfere with an action 
already instituted. (Aetna Casualty & Surety Co. v. 
Quarles, 92 F.(2) 321; Jud. Code 274(d), 28 
U.S8.C.A. 400.) In another case it was held that 
the pleader may join claims for a declaration of 
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rights and claims for personal coercive relief. ‘‘It 
is not improper for a pleader under the Federal 
Rules of Civil Procedure to combine in one com- 
plaint a request for a declaration and for some 
coercive relief. Nor is it improper for a District 
Court to render a judgment or judgments granting 
both forms of relief.’’ (Chase Nat. Bank v. Citizens 
Gas Co., 113 F.(2) 217, 230.) <As illustrative of a 
controversy or dispute under the provisions of the 
Act, see Aetna Life Ins. Co. v. Haworth, 300 U.S. 
227-242; Lehigh Coal & Navigation Co. v. Central 
R. of New Jersey, 33 F. Supp. 362-365; F. X. 
Hooper Co. v. Samuel M. Langston Co., 56 F. Supp. 
o77, 083. 

A serious question relates to the alleged termina- 
tion of the lease, and the construction and applica- 
tion of the forfeiture clause contained therein to the 
state of facts presented here. Defendant contends 
that it is entitled to a forfeiture because of the de- 
fault of the plaintiff in payment of percentage 
rentals [393] on retail sales of farm equipment, 
percentage rentals on wholesale sales and in failure 
to furnish complete accounts and reports. The real 
bone of contention seems to be over the failure to 
pay the percentage rental on sales of farm equip- 
ment wherein a controversy has existed for some- 
time over the right of lessor to claim it, and for 
the determination of which this suit under the 
declaratory judgment act was instituted. 

The plaintiff is conducting an established general 
merchandising business, with expanding operations 
and constantly increasing sales upon which the per- 
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centage rental applies, thereby increasing the ren- 
tals due the landlord as was contemplated by the 
parties in adopting this form of rental payments 
when the lease was executed. Many thousands of 
dollars have been expended by both lessor and 
lessee to equip the department store and to provide 
adequate facilities for its expanding business, and 
it would appear that both parties would suffer a 
severe loss if this lease were terminated, and the 
damage and inconvenience to plaintiff on a forced 
removal from the premises would be difficult to 
estimate, which is separate and apart from the 
probable loss to numerous wage earners who might 
lose employment. 

Mueh has been said in the briefs on the subject 
of waivers, plaintiff claiming that the acceptance 
of rental payments after defendant had notified 
plaintiff of the termination of the lease amounted 
to a waiver; the payments referred to were the 
regular monthly rental of $450.00 for October, 1949, 
and the quarterly rental of 2% on sales exceeding 
$270,000.00 extending through August, 1949. The 
law generally seems to be that where any recogni- 
tion is given to the existence of a tenancy after 
notice of termination of the lease or right of entry 
has accrued, wherein the lessor has notice of the 
forfeiture, will have the effect of a waiver of the 
landlord’s right to a forfeiture of the lease; it was 
further held that slight acts on the part of lessor 
may be sufficient to effect a waiver. (32 Am. Jur. 
See. 882; 52 C.J.S. Sec. 724; Model Dairy Co. v. 


Foltis-Fischer, 67 F.(2) 704; Woollard v. Schaffer : 
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Stores Co., Ine., 272 N. Y. 304.) But on the other 
hand, it appears that the $450.00 rent for October, 
1949, was due and payable the first of the month 
and the quarterly payment of 2% was due and [394] 
payable at the end of the August quarter, so that 
if such payments were made after the notice of 
termination of the lease, when both were due before 
that date, and received ‘‘on account’’ by defendant, 
it might indicate an intent on the part of defendant 
to hold to his notice of termination of lease, still 
claiming his 2% rental on sales of farm equipment, 
the subject of the present suit. Waiver is largely 
a question of intent, and from a consideration of 
the law and the facts, as they appear to the court, 
there is not sufficient evidence here to hold that 
defendant waived his intention to terminate the 
lease. (In re Wil-Lou Cafeterias, Inc., 95 F.(2) 
306.) 

However, something remains to be said by the 
court on the subject of forfeiture in this case. The 
plaintiff has quoted the special statute on the sub- 
ject of relief from forfeiture (Sec. 17-102, R.C.M. 
1947) which provides: ‘‘ Relief in case of forfeiture. 
Whenever, by the terms of an obligation, a party 
thereto incurs a forfeiture, or a loss in the nature 
of a forfeiture, by reason of his failure to comply 
with its provisions, he may be relieved therefrom, 
upon making full compensation to the other party, 
except in case of a grossly negligent, wilful, or 
fraudulent breach of duty.” 

Defendant replies to this citation by quoting a 
general statute (Sec. 58-423, R.C.M. 1947) relating 


42 McNair Realty Company 


to the extinction of pecuniary obligations, which 
provides: ‘‘Eixtinction of pecuniary obligations. An 
obligation for the payment of money is extinguished 
by a due offer of payment, if the amount is immedi- 
ately deposited in the name of the creditor, with 
some bank of deposit within this state, of good 
repute, and notice thereof is given to the creditor.”’ 
Under the provisions of the special statute quoted 
the court has authority in a proper case to relieve 
from forfeiture upon making full compensation. In 
U.S. v. Forness, 37 F. Supp. 337, the court quotes 
with appproval Davis v. Taylor, 51 App. D. C. 97, 
276 F. 619, 621, which involved a controversy be- 
tween a landlord and tenant concerning property 
located in the District of Columbia. The lease pro- 
vided that if the rent was not paid within ten days 
of the due date the lease should wholly cease and 
determine. The [395] tenant had not paid the rent 
due but had tendered the sum due plus interest 
since that time. The court said: ‘‘Ever since the 
decision of the Supreme Court of the United States 
in Sheets v. Selden, 7 Wall. 416, 421, 19 L. Ed. 166, 
it has been the settled law of all federal jurisdic- 
tions, except where controlled by statute, that the 
payment of the rent due, with interest and costs, or 
the tender of them, before the execution of the 
judgment for possession, relieves against the for- 
feiture resulting from the default in the payment 
of rent. * * * Interpreting the covenant of the 
lease in question in the light of the law, as we must | 
do, it signifies that since the forfeiture provided for 
thercin has the single purpose of the payment of 
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the rent the moment the rent, interest and costs are 
paid or tendered, provided this is done while the 
tenant is in possession, the forfeiture disappears. 
The debt having been paid there is no occasion for 
resorting to the security.’’ In this connection see 
also Sheets v. Selden, 7 Wall. 416, 19 L. Ed. 166; 
Prout v. Roby, 82 U. 8. 471, 15 Wall. 471; In re 
Gutman, D. C. 197 F. 472; Sechrist v. Bryant, 52 
App. D. C. 286, 286 F. 456. 

Plaintiff states in its complaint that it is ready, 
willing and able to make full compensation to de- 
fendant if any exists; full compensation here ac- 
cording to precedent would mean principal, interest 
and costs, which, as the court understands it from 
the complaint and interpretation thereof in the 
briefs of counsel for plaintiff, is tendered to de- 
fendant in the event of failure to sustain the allega- 
tions of the complaint. 

On the main proposition in this suit, the demand 
for a declaratory judgment on the percentage of 
sales of farm implements and parts, the defendant 
has won so far as this court is concerned but not 
in respect to its claim of forfeiture; the only com- 
plaint remaining for consideration concerns the 
tardiness and brevity in accountings and reports. 

From the testimony it appears that no audit of 
actual sales reports was ever refused, nor was 
access to the books of plaintiff, and that during 
the first four years of the lease practically the same 
method of accounting had been pursued by plaintiff 
without serious complaint by defendant, and plain- 
tiff asserts that any [3896] objections made were 
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considered and complied with to a reasonable extent, 
and that it is only during the latter years of the 
lease that demands have been made for a change in 
accounting and for more information in detail. 
Plaintiff admits the error made in the fifth year of 
the lease and explained how it occurred and cor- 
rected it; that any other mistakes that might have 
been made were adjusted long prior to October 3rd, 
1949, when defendant gave notice of the termination 
of the lease. 

There appears to be no claim for a percentage 
rental on wholesale business nor on the transfer of 
merchandise to other Gamble Stores. 

The decision of the court will be in accordance 
with the views herein expressed. Findings and con- 
clusions may be submitted under the rule. Costs 
will go to defendant as heretofore indicated. Form 
of judgment may be submitted. Exceptions allowed 
counsel. 

CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed February 15, 1951. [397] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause came regularly on for trial before 
the Honorable Charles N. Pray, Judge of the 
above-entitled Court, sitting without a jury, on 
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the 27th day of December, 1949, Carter Williams, 
Esq., and Bjarne Johnson, Esq., appearing as coun- 
sel for the plaintiff and H. C. Hall, Esq., and Edw. 
C. Alexander, Esq., appearme as counsel for the de- 
fendant. Both parties having announced themselves 
ready for trial, evidence both oral and documentary 
was introduced by plaintiff and defendant and both 
parties having announced that they rested their 
respective cases, and both parties having moved 
for judgment, the case was ordered submitted upon 
the evidence, the motions for judgment and upon 
briefs to be prepared and submitted by counsel for 
the respective parties. The Court, having consid- 
ered the evidence and briefs of counsel, and being 
duly advised in the premises, rendered its decision 
and opinion on the 15th day of February, 1951, 
reference to which decision and opinion is hereby 
made as though fully set forth herein. 


Now, Therefore, by reason of such decision and 
opinion, and upon the evidence and the law, the 
Court makes the following [898] 


Findings of Fact 


if 

Plaintiff, Gamble-Skogmo, Inc., is a corporation, 
organized and existing under and by virtue of the 
laws of the State of Delaware, having its principal 
office and place of business in Minneapolis, Minne- 
sota. Defendant, McNair Realty Company, is a 
corporation, organized and existing under and by 
virtue of the laws of the State of Montana, having 
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its principal office and place of business at Great 
Falls, Montana. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of Three 
Thousand Dollars ($3,000.00). 


IL, 

On December 27, 1943, upon a printed lease form 
provided by the plaintiff and prepared by agents 
of the plaintiff, the defendant leased to the plain- 
tiff a one-story building and basement situated on 
the West half of Lot Eight (8) and on Lot Nine 
(9), Block Three Hundred Sixteen (316), Town 
or Townsite of Great Falls, Cascade County, Mon- 
tana, known as 521-523-525 Central Avenue, for 
the period from March 1, 1944, to and including 
the last day of February, 1954. A copy of which 
printed and written lease is attached as Hxhibit 
‘‘A’’ to plaintiff’s Complaint and was introduced 
in evidence as Plaintiff’s Exhibit No. 1. Said lease, 
among other things, provided as follows: 

That the lease was given to plaintiff 


‘‘for the purpose of selling merchandise at 
retail and other business that may be conve- 
niently carried on in connection therewith.”’ 

‘“‘Time is the essence of this lease and all 
the provision hereof.”’ 

‘‘In consideration of the demise and leasing 
of the premises aforesaid by said Lessor, the 
Lessee agrees to pay to the Lessor at such place 
as shall be designated by the Lessor from time | 
to time in writing or to such other Payee as | 
the Lessor shall designate by written instru- | 
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ment duly acknowledged, as rental for said 
demised premises during said term a rental 
at the rate [899] of Fifty-Four Hundred and 
No/100 Dollars ($5400.00) per annum payable 
in equal monthly installments of $450.00 each 
in advance on the first day of every month 
during said term beginning with the first day 
of March, 1944, plus two per cent (2%) on 
all net retail sales over Two Hundred Seventy 
Thousand and No/100 Dollars ($270,000.00) per 
lease year, had and obtained on the above- 
described premises. No percentage will be paid 
on wholesale sales to employees or sales or 
transfers of merchandise to other Gamble 
Stores. 

‘‘Should Lessee develop a general wholesale 
business on these premises, then one per cent 
(1%) on such general wholesale sales will be 
paid to the Lessor. Additional rental on the 
above is to be paid on a quarterly accounting, 
based on annual net retail sales of Two Hun- 
dred Seventy Thousand and No/100 Dollars 
($270,000.00) or on any general wholesale busi- 
ness done as provided for.’’ 


LEE 
Prior to Mraeh 1, 1944, the plaintiff took pos- 
session of said leased premises under said lease 
and at all times since has been occupying said 
premises for the purpose of selling merchandise 
and other business that could be conveniently car- 
ried on in connection therewith. 
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IV. 

Commencing on or about January Ist, 1947, and 
continuing to on or about the 23rd day of Decem- 
ber, 1949, the plaintiff made net retail sales of 
farm equipment and other associated items in a 
total amount of $258,883.49. With respect to such 
net retail sales the Court specifically finds that all 
thereof were ‘‘had and obtained’’ upon the store 
premises located at 521-523-525 Central Avenue in 
the City of Great Fall, Montana. Upon this matter 
the Court finds from the evidence: 

That in the operation of its chain of stores the 
plaintiff sets up various units or departments. 
From the record herein it appears that there are 
five of such departments. Apparently some stores 
have, within their operations, all five departments. 
Others have one or more. The departments so main- 
tained are as follows: 

Unit 1—The department store selling general 
merchandise ; 

Unit 2—Food dispensing; [400] 

Unit 3—Drug Store; 

Unit 4—(Not shown in the record) ; 

Unit 5—Farm implements, parts and repairs. 


At the outset the only department placed in op- 
eration in Great Falls was Unit 1, the department 
store. Thereafter Unit 2 was installed and was in 
operation at the time of trial. Unit 5 was installed 
on or about January Ist, 1947, and continued in 
operation until December 23rd, 1949, when it ceased 
operations. 
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That an analysis of the methods used in con- 
ducting the store operations discloses that the sales 
made by the Farm Store were as much ‘‘had and 
obtained’’ upon the premises at 521-523-525 Central 
Avenue as any other sales made by the store in the 
usual course of its business operations. Thus it 
appears that: 


(1) There was but one ‘‘Gamble Store’’ oper- 
ating in Great Falls, and there was but one manager 
of the entire operations of that store. 


(2) This one store was divided into three units 
or departments, each of which was a part of the 
‘‘Gamble Store.’’ 


(3) The manager of the ‘“‘Gamble Store’’ re- 
ceived a commission on all sales made in the three 
departments of the store. 


(4) The business office, and the office of the 
manager was located in the building at 521-523-525 
Central Avenue. 


(5) In this business office all of the accounting 
and bookkeeping for the three departments was 
handled. 


(6) <All petty cash used by the farm department 
in making change was supplied by the business 
office. 


(7) <All moneys received through sales made in 
the farm department were deposited with the busi- 
ness office either immediately or at the close of the 
day’s business. 
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(8) All sales records whether on credit or for 
cash were kept in the business office. 


(9) All credit sales were approved by the busi- 
ness office. [401] 


(10) All contracts for conditional sales were ap- 
proved by the business office. 


(11) There was but one bank account main- 
tained for the entire store operation. All moneys 
received from sales in all departments went into 
that bank account. All salaries were paid from that 
bank account. 


(12) All other expenses of operating the farm 
department were paid out of the business office. 


(13) The only telephone available was the tele- 
phone in the premises at 521-523-525 Central Ave- 
nue.v There was no other telephone listed for 
Gamble’s Store. 


~(14) In all advertising, whether for farm im- 
plements or otherwise, the prospective customer 
was directed to go to the store at 521-523-525 Cen- 
tral Avenue, and the only telephone number given 
was the telephone at the store on Central Avenue. 


(15) The advertisements offered and received in 
evidence all disclose that farm implements were 
invariably advertised as being for sale at the Cen- 
tral Avenue Store. 


(16) Brochures and other pamphlets advertising 
farm machinery and implements were kept in the 
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Central Avenue Store for the benefit of prospective 
customers. 


(17) When, in response to a newspaper adver- 
tisement or otherwise, a customer came into the 
store and evinced an interest in farm implements 
he was then directed to the store across the alley. 


(18) From the advertisements introduced in evi- 
dence as exhibits 8 to 15, inclusive, it appears that 
farm implements were actually displayed and sold 
in the ‘‘down-stairs’’ store of the premises at 521- 
523-525 Central Avenue. 


(19) Actually a tractor was displayed for sale 
on the main floor of the Central Avenue premises. 


(20) As conclusively appears from the store rec- 
ords introduced in evidenced as exhibits 27 and 28, 
all sales and expenses of [402] departments 1, 2 
and 5 were considered as the sales and expenses of 
‘‘Gamble’s Store’’; although for bookkeeping pur- 
poses the sales were separated and a bookkeeping 
charge made against such sales in order ‘‘to see if 
any particular unit 1s operating at a loss.”’ 


(21) There was no complete separation of the 
farm unit or department from the other store op- 
erations. Indeed, the operations were so _ inter- 
mingled as to make it impossible to separate one 
from the other. Thus, while the premises across 
the alley were called the ‘‘farm store,’’ nevertheless 
it has at all times been also used as a warehouse 
for furniture and other items sold directly from 
the premises on Central Avenue. 
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V. 

The defendant, at all times has claimed that the 
plaintiff, under the terms of its lease, was required 
to pay to defendant a 2% additional rental upon 
all net retail sales made as aforesaid by the farm 
unit or department of the ‘‘Gamble’s Store,’’ but 
the plaintiff has at all times denied such claim, and 
has at all times refused to account quarterly or 
otherwise to defendant for any retail sales made, 
as aforesaid, by said farm unit, and has at all 
times since January Ist, 1947, refused to pay, 
quarterly or otherwise, to defendant the 2% addi- 
tional rental arising out of such retail sales. 


Var 
The plaintiff 1s indebted to the defendant for 
additional rental arising out of the net retail sales 
of said farm unit or department as follows: 


1. For the quarter ending February 


28, 1947 2.0.40.) $ 22.34 
2. For the quarter ending May 31, 

ie Y $ 539.13 
3. For the quarter ending August 31, 

V9ST) oan he $ 903.75 
4. For the quarter ending November 

3071947 ... 2... re $ 74.72 
5. For the quarter ending February 

28, 1948... .-. ag eee ee $ 317.46 


6. For the quarter ending May 31, 
1948 oe bee 1 $ 984.76 
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7. For the quarter ending August 31, 


Pe ee... &... eS $1597.24 
8. For the quarter ending November 

BOG Stee. head. +. Sons Smee $ 82.04 
9. For the quarter ending February 

Boy SUGGS) ve: ne, a ae $ 27.34 
10. For the quarter ending May 31, 

ee eee os. ek ss $ 233.33 
11. For the quarter ending August 31, 

ee eee eid... $ 324.21 
12. For the quarter ending November 

DUO OMe e ies. <i ss. os $ 68.14 
13. For the period November 30, 1949, 

to December 27, 1949 ............. $ 3.24 

VI. 


By reason of the refusal of the plaintiff to ac- 
count to defendant for such net retail sales of the 
farm department or to pay to defendant the addi- 
tional rental due to defendant under the terms of 
the lease, arising out of such sales, said plaintiff 
breached the terms and provisions of such lease, 
and at the time of the filing of plaintiff’s Com- 
plaint, and at the time of the trial of this action 
said plaintiff was in default in the payment of 
rent reserved for more than two consecutive rental 
periods, and was in default in its covenant and 
agreement to account to defendant quarterly for 
the net retail sales of the farm unit or department, 
and that by reason [404] of such defaults said lease 
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was on October 8rd, 1949, and has been at all times 
since, subject to termination by defendant. 


VIII. 

On October 3rd, 1949, by reason of the defaults 
of plaintiff, aforesaid, the defendant gave to plain- 
tiff written notice of the termination of the lease, 
and on October 10th, 1949, defendant demanded of 
plaintiff a surrender of the leased premises to 
defendant which demand was refused by plaintiff. 


TX. 

The defendant has not waived the defaults of 
the plaintiff, aforesaid, and was on October 3rd, 
1949, and at all times thereafter entitled to ter- 
minate said lease by reason thereof. 


x 

In its Complaint herein the plaintiff alleges that 
‘‘the plaintiff is ready, willing and able to make 
full compensation to the defendant” for its de- 
fault in the payment of rent, if any such default 
be found by the Court, and, plaintiff through its 
agent, at the trial of the action, agreed that the 
plaintiff was ‘‘ready, willing and able to make full 
compensation for that rent with interest, costs and 
damages’’ in the event that this Court decided that 
plaintiff was in default. 


OU 
By reason of such offer and agreement, and 
under the provisions of Section 17-102, Revised 


Codes of Montana, 1947, the Court finds that plain- 
| 
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tiff is entitled to be relieved from its defaults, as 
aforesaid, and from a termination and forfeiture 
of said lease, provided that plaintiff make full com- 
pensation to defendant as alleged and agreed, in 
the amounts and within the time hereinafter set 
forth. 

etl, 

The amount of compensation to be paid by plain- 
tiff to defendant shall be as follows: The sum of 
$5,931.18 principal and [405] interest, constituting 
the rental due defendant as herein set forth with 
interest thereon at 6% per annum, together with 
interest on said sum at 6% per annum until paid; 
the further sum of $362.25 taxed as costs in this 
case with interest thereon at 6% per annum until 
paid. The Court further finds that by reason of 
the filing of this action and the trial thereof the 
defendant was required to and did procure the 
services of attorneys, and is obligated to compensate 
such attorneys for their services. 


Wherefore, by reason of the foregoing Findings 
of Fact the Court makes the following 


Conclusions of Law 


ite 
The defendant, McNair Realty Company, a cor- 
poration, is entitled to a Judgment and declaration 
of this Court that the plaintiff, Gamble-Skogmo, 
Ine., a corporation, is indebted to the defendant in 
the sum of $5,177.70 as unpaid rental for the 
periods set forth in Finding of Fact No. VT, to- 


56 McNatr Realty Company 


gether with interest upon such unpaid rental at 
the rate of 6% per annum from the dates upon 
which such rentals became due, making a total of 
$5,931.18. 

II. 

The defendant, McNair Realty Company, a cor- 
poration, is entitled to a judgment and declaration 
of this Court that the plaintiff, Gamble-Skogmo, 
Inec., a corporation, is in default with respect to 
the covenants contained in said lease relating to 
the payment of rental and to the quarterly account- 
ing required to be made by plaintiff to defendant 
covering net retail sales made by plaintiff. 


III. 

The defendant, McNair Realty Company, a cor- 
poration, is entitled to a judgment and declaration 
of this Court that said lease is terminated and 
forfeited and that defendant is entitled to the im- 
mediate possession of the premises described in 
said lease, [406] unless the plaintiff shall pay to 
defendant within fifteen (15) days after the entry 
of these Findings and Conclusions and _ service 
thereof upon the counsel for plaintiff of the sums 
set forth in Conclusions Numbered I and LV hereof, 
in which event the said plaintiff shall be entitled to 
be relieved of the termination and forfeiture of 
said lease which has accrued by reason of the de- 
faults set forth herein. 


IV. 
That the defendant, McNair Realty Company, 
a corporation, is entitled to recover from plaintiff 
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its costs and disbursements herein incurred in the 
sum of $362.25, with interest thereon at the rate 
of 6% per annum from February 15th, 1951. 


Ve 

Judgment shall not be entered herein until after 
the expiration of fifteen (15) days from the entry 
of these Findings and Conclusions, during which 
period plaintiff may, if it so elects, make the pay- 
ments to defendant required under these Findings 
and Conclusions, and the Court hereby retains 
jurisdiction of the cause for the purpose of enter- 
ing a proper judgment upon the expiration of such 
period. 

VI. 

The Court further retains jurisdiction to consider 
the question whether after Judgment in this cause 
shall have become final, the defendant is entitled to 
recover from plaintiff the reasonable fees of de- 
fendant’s attorneys which defendant has become 
obligated to pay by reason of this action. Such mat- 
ter shall be determined by the Court after petition 
for the allowance of such attorneys’ fees filed and 
served by defendant, and hearing thereon by the 
Court. 


Dated this 24th day of February, 1951. 
CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed February 24, 1951. [407] 
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In the District Court of the United States for the 
District of Montana, Great Falls Division 


Civil No. 1195 


GAMBLE-SKOGMO, INC., a Corporation, 


Plaintiff, 
VS. 


McNAIR REALTY COMPANY, a Corporation, 
Defendant. 


JUDGMENT 


The Court having heretofore and on the 24th 
day of February, 1951, duly made, filed and entered 
its Findings of Fact and Conclusions of Law in 
the above cause, reference to which is hereby made, 
and it now appearing to the Court that the plain- 
tiff above named has tendered to the defendant 
the sum of $6,305.20 as required by said Findings 
and Conclusions as compensation to defendant, 
other than by way of attorneys’ fees, 


Now, Therefore, It Is Hereby Decreed, Adjudged 
and Declared: 


1. The plaintiff was, at the time of the filing 
of its Complaint herein, in default with respect to 
the covenants contained in the lease between plain- 
tiff and defendant relating to the payment of rental 
and to the quarterly accounting required to be 
made by plaintiff to defendant covering net retail 
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sales made by plaintiff for the period January Ist, 
1947, to August 31st, 1949, and as of December 
23rd, 1949, was indebted to defendant for unpaid 
rental in the sum of $5,177.70. 


2. By reason of such defaults the defendant was 
entitled, [408] under the terms of the lease, to de- 
clare the lease terminated on October 3rd, 1949, 
and was entitled to the possession of the leased 
premises on October 10th, 1949. 


3. That by the tender on March 6th, 1951, of 
the sum of $6,305.20, representing unpaid rental 
plus interest and the costs of this suit, with interest 
on all of said sums from February 24th, 1951, to 
March 6th, 1951, at six per cent per annum, the 
plaintiff is entitled to, and hereby is, relieved from 
the termination and forfeiture of said lease by 
reason of the aforesaid defaults, and is entitled to 
remain in possession of the leased premises so long 
as it continues to perform the terms and covenants 
of the lease; provided, however, that this Court 
reserves and retains jurisdiction of said cause for 
the purpose of determining and adjudging, after 
petition filed and hearing thereon, whether defend- 
ant is entitled to recover from plaintiff, in addition 
to the sums above set forth, the reasonable fees 
which defendant has become obligated to pay its 
attorneys by reason of the filing and prosecution of 
this action. 


4. hat defendant have and recover of and from 
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plaintiff defendant’s costs herein incurred amount- 
ing to and taxed at the sum of $362.25. 


Dated this 14th day of March, 1951. 
CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed and entered March 14, 1951. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that McNair Realty Com- 
pany, a corporation, hereby appeals to the Circuit 
Court of Appeals for the Ninth Cireuit from that 
portion of the final judgment entered in this action 
on the 15th day of March, 1951, to wit: that por- 
tion of said judgment that Orders, Adjudges and 
Decrees, 

‘3. That by the tender on March 6th, 1951, 
of the sum of $6,305.20, representing unpaid 
rental plus interest and the costs of this suit, 
with interest on all of said sums from February 
24th, 1951, to March 6th, 1951, at six per cent 
per annum, the plaintiff is entitled to, and 
hereby is, relieved from the termination and 
forfeiture of said lease by reason of the afore- 
said defaults, and is entitled to remain in pos- 
session of the leased premises so long as it 
continues to perform the terms and covenants 
of the lease.’’ 
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Dated this 23rd day of March, 1951. 
H. C. HALL, 
EDW. C. ALEXANDER, 


HOWARD C. BURTON, 
Attorneys for Defendant and 
Appellant. 


[Endorsed]: Filed April 2, 1951. [410] 


[Title of District Court and Cause. ] 


UNDERTAKING ON APPEAL 
Know All Men by These Presents: 


That we, McNair Realty Company, a corpora- 
tion, as principal, and United States Fidelity and 
Guaranty Company, as surety, are held and firmly 
bound unto Gamble-Skogmo, Inec., a corporation, 
in the full and just sum of Two Hundred Fifty 
($250.00) Dollars, to be paid to the said Gamble- 
Skogmo, Inec., a corporation, its attorneys, succes- 
sors or assigns; to which payment, well and truly 
to be made, we bind ourselves, our successors and 
assigns, jointly and severally by these presents. 

Sealed with our Seals and dated this 23rd day 
of March, 1951. 

Whereas, lately at a session of the District Court 
of the United States for the State of Montana in 
a suit pending in said Court designated as Civil 
No. 1195, between Gamble-Skogmo, Inc., a corpo- 
ration, plaintiff and McNair Realty Company, a 
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corporation, defendant, judgment was duly made, 
given and entered, and the said MeNair Realty 
Company, a corporation, having filed with the said 
District Court a notice of appeal as provided by 
the Rules [412] of Civil Procedure. 

Now, the condition of the above obligation is 
such, that if the said McNair Realty Company, a 
corporation, shall prosecute its said appeal to effect, 
and shall answer all damages and costs that may 
be awarded against it if it fails to make its plea 
good, or if the appeal is dismissed on the judg- 
ment affirmed, or such costs as the Appellate Court 
may award if the judgment is modified, then the 
above obligation to be void; otherwise to remain in 
full force and effect. 


[Seal] McNAIR REALTY COMPANY, 
A Corporation, 


By /s/ C. 8S. MeNAIR, 
President. 


[Seal] UNITED STATES FIDELITY 
AND GUARANTY 
COMPANY, 


By /s/ JOHN W. JACOBUS, 
Attorney in Fact. 


Countersigned : 
B. P. McNAIR CO., 
By /s/ FLORENCE L. KALIA, 
Montana Licensed Agent. 


[Endorsed]: Filed April 2, 1951. [413] 
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NOTICE OF CROSS-APPEAL 


Notice is hereby given that Gamble-Skogmo, 
Inec., a corporation, hereby cross-appeals to the 
Circuit Court of Appeals for the Ninth Circuit 
from that portion of the final judgment entered 
in this action on the 14th day of March, 1951, to wit: 


That portion of said judgment which Orders, 
Adjudges and Decrees: 


‘1. The plaintiff was, at the time of the 
fiing of its complaint herein, in default with 
respect to the covenants contained in the lease 
between plaintiff and defendant relating to the 
payment of rental and to the quarterly account- 
ing required to be made by plaintiff to de- 
fendant covering net retail sales made by plain- 
tiff for the period January Ist, 1947, to Au- 
gust 31st, 1949, and as of December 23rd, 1949, 
was indebted to defendant for unpaid rental 
in the sum of $5,177.70.” 


‘*2. By reason of such defaults the defend- 
ant was entitled under the terms of the lease, 
to declare the lease terminated on October 3rd, 
1949, and was entitled to the possession of the 
leased premises on October 10, 1949.”’ 
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‘‘4. That defendant have and recover of and 
from plaintiff defendant’s costs herein incurred 
amounting to and taxed at the sum of $362.25.” 


Dated this 13th day of April, 1951. 
I. W. CHURCH, 
G. G. HARRIS, 
BJARNE JOHNSON, 


CARTER WILLIAMS, 
Attorneys for Plaintiff and 
Cross-Appellant. 


[Endorsed]: Filed April 13, 1951. [422] 


[Title of District Court and Cause. ] 
UNDERTAKING ON CROSS-APPEAL 


Know All Men by These Presents: 

That we, Gamble-Skogmo, Ine., a corporation, 
as Principal, and American Casualty Company of 
Reading, Pennsylvania, as surety, are held and 
singly bound unto McNair Realty Company, a cor- 
poration, in the full and just sum of Two Hundred 
Fifty and no/100 ($250.00) Dollars, to be paid to 
the said McNair Realty Company, a corporation, 
its attorneys, successors or assigns; to which pay- 
ment well and truly to be made we bind ourselves, 
our successors and assigns jointly and severally by 
these presents ; 

Sealed with our seals and dated this 13th day 
of April, 1951. 

Whereas, lately at a session of the District Court 
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of the United States for the State of Montana in 
a suit pending in said Court designated as Civil 
No. 1195 between Gamble-Skogmo, Inc., a corpora- 
tion, Plaintiff, and McNair Realty Company, a cor- 
poration, Defendant, judgment was duly made, 
given and entered and the said Gamble-Skogmo, 
Ine., a [424] corporation, having filed with the 
said District Court a notice of Cross-Appeal as 
provided by the rules of civil procedure, 

Now, Therefore, the condition of the above ob- 
ligation is such that if the said Gamble-Skogmo, 
Inec., a corporation, shall prosecute its said Cross- 
Appeal to effect and shall answer all damages and 
costs that may be awarded against it if it fails to 
make its plea good, or if the Cross-Appeal is dis- 
missed on the judgment affirmed, or such costs as 
the Appellate Court may award if the judgment 
is modified, then the above obligation to be void, 
otherwise to remain in full force and effect. 


GAMBLE-SKOGMO, INC., 
A Corporation. 


By CARTER WILLIAMS, 
Attorney for Plaintiff. 
[Corporate Seal] 


AMERICAN CASUALTY 
COMPANY OF READING 
PENNSYLVANTA. 


By J. W. SOGARD, 
Attorney in Fact. 


? 


[Endorsed]: Filed April 18, 1951. [425] 


66 McNatr Realty Company 
[Title of District Court and Cause. ] 


TENDER OF PAYMENT 


To: McNair Realty Company and H. C. Hall and 
Edw. C. Alexander, its attorneys: 


Pursuant to and in conformity with the Findings 
of Fact and Conclusions of Law heretofore filed in 
the above-entitled matter, we hand you herewith the 
sum of Five Thousand Nine Hundred Thirty-one 
and 18/100 ($5,931.18) Dollars representing com- 
pensation to be paid by Plaintiff to Defendant; 
the sum of Three Hundred Sixty-two and 25/100 
($362.25) Dollars representing costs and the fur- 
ther sum of Eleven and 77/100 ($11.77) Dollars 
which we calculate to be the interest due in this 
matter from date of entry of Findings of Fact and 
Conclusions of Law up to the present date. 


Dated the 6th day of March, 19951. 


CHURCH, HARRIS, 
JOHNSON & WILLIAMS, 


By BJARNE JOHNSON, 
Attorneys for Plaintiff 
Gamble-Skogmo, Ine. 


Proper tender of the sum of $6305.20 is hereby 
acknowledged and such tender is hereby refused. 
HALL, ALEXANDER & 
BURTON, 
By H. C. HALL, 
Attorneys for Defendant. 


[Endorsed]: Filed March 6, 1951. [426] 
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DESIGNATION OF POINTS TO BE RELIED 
UPON BY APPELLANT 


Whereas, McNair Realty Company, a corpora- 
tion, has perfected an appeal to the United States 
Court of Appeals for the Ninth Cireuit from a por- 
tion of a judgment and decree made and entered 
in the above cause on the 15th day of March, 1951, 
and has served its designation of the portions of 
the record in said District Court to be transmitted 
to said Court of Appeals. 


Now, Therefore, said appellant now designates 
the following points upon which it intends to rely 
upon said appeal: 


1. The judgment and decree of the District 
Court 1s erroneous in so far as it adjudges that by 
the tender of the sum of $6305.20 with interest to 
the defendant the plaintiff is entitled to be and 
is relieved from the termination and forfeiture of 
the lease between plaintiff and defendant dated 
December 27th, 1948, and is entitled to remain in 
possession of the leased premises. 


2. The District Court failed to give effect to 
the following provision of the lease between plain- 
tiff and defendant: 

‘16. If default be made by the Lessee in 
the payment of the rent herein reserved for two 
consecutive rental periods, or in any of the 
covenants and agreements herein [419] con- 
tained to be kept by the Lessee, it shall be 
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lawful for the Lessor at the Lessor’s election 
at any time thereafter while such default con- 
tinues, to declare said term ended, and to re- 
enter said demised premises, or any part 
thereof either with or without process of law, 
and to expel, remove and put out the said 
Lessee or any person or persons occupying the 
same, using such force as may be necessary so 
to do, and the said premises again to repossess 
and enjoy, as before this demise, without 
prejudice to any remedies which might other- 
wise be used for arrears of rent or preceding 
breach of covenants.”’ 


3. The District Court failed to give effect to the 
following provision of the lease between plaintiff 
and defendant: 

‘“Time is the essence of this lease and all the 
provisions hereof.’’ 


4. The District Court having expressly adjudged 
that ‘‘the plaintiff was, at the time of filing its 
complaint herein, in default with respect to the 
covenants contained in the lease between plaintiff 
and defendant relating to the payment of rental 
and to the quarterly accounting required to be made 
by plaintiff to defendant covering net retail sales 
made by plaintiff for the period January 1, 1947, 
to August 31, 1949,’’ erred in adjudging that plain- 
tiff was entitled to be relieved from a termination 
of the lease under the provisions of Section 17-102, 
Revised Codes of Montana, 1947. 


5. The District Court having expressly adjudged 
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that ‘‘by reason of such defaults the defendant was 
entitled, under the term of the lease, to declare the 
lease terminated on October 3, 1949, and was en- 
titled to the possession of the leased premises on 
October 10, 1949,”’ erred in adjudging that plaintiff 
was entitled to be relieved from such termination 
under the provisions of Section 17-102, Revised 
Codes of Montana, 1947. 


6. The refusal of the plaintiff to make a quar- 
terly accounting to defendant of all net retail sales 
Was intentional and wilful. 


7. The refusal of the plaintiff to pay a per- 
centage upon net retail sales made by its farm unit 
or department was intentional and [420] wilful. 


8. Under the evidence the District Court was 
without jurisdiction to relieve the plaintiff from a 
termination of the lease according to its express 
provisions. 

Dated this 4th day of April, 1951. 

MeNAIR REALTY COMPANY, 
a Corporation, 
By H. C. HALL, 


EDW. C. ALEXANDER, 
Its Attorneys. 


Service admitted. 


[Endorsed]: Filed April 4, 1951. [421] 
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[Title of District Court and Cause. ] 


DESIGNATION OF POINTS TO BE RELIED 
UPON BY APPELLEE AND APPELLANT 
ON CROSS-APPEAL 


Whereas, Gamble-Skogmo, Inc., a corporation, 
has perfected a cross-appeal to the United States 
Court of Appeals for the Ninth Circuit from a 
portion of a judgment and decree made and entered 
in the above-cause on the 14th day of March, 1951, 
and has served its designation of the portions of 
the record in said District Court to be transmitted 
to said Court of Appeals. 


Now, Therefore, the said appellant on cross-ap- 
peal now designates the following points upon which 
it intends to rely upon said cross-appeal. 


1. The judgment and decree of the District 
Court is erroneous insofar as it adjudges that at 
the time of the filing of its complaint the plaintiff 
was 1n default with respect to the covenants con- 
tained in the lease of December 27, 19438, relating 
to the payment of rental and to the quarterly ac- 
counting required to be made by the plaintiff to the 
defendant covering net retail sales made by plaintiff 
for the period January 1, 1947, to [482] August 31, 
1949. 


2. The judgment and decree of the District 
Court is erroneous insofar as it adjudges that as of 
September 23, 1949, the plaintiff was indebted to 
the defendant for unpaid rental in the sum of 
$5,177.70 in that of December 23, 1949, the plaintiff 
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did not owe the defendant anything for unpaid 
rental]. 


3. The sales of farm machinery and equipment 
were had and obtained on two other premises other 
than the demised premises and were not ‘‘had and 
obtained’’ on the demised premises. 


4. By their acts and correspondence, both the 
plaintiff and the defendant placed a practical con- 
struction upon the lease of December 27, 1943, to 
the effect that sales of farm machinery and equip- 
ment were not included within the provisions of 
the lease of December 27, 1943. 


). The plaintiff was not in default of any of 
the terms of the lease of December 27, 1943, on 
the date of October 3, 1949, nor at the time of the 
filme of the plaintiff’s complaint. 


6. The judgment and decree of the District 
Court is erroneous insofar as it adjudges that by 
reason of certain defaults the defendant was en- 
titled under the terms of the lease to declare the 
lease terminated on October 3, 1949, and that the 
defendant was entitled to the possession of the 
leased premises on October 10, 1949. 


7. If the plaintiff is in default under the terms 
of lease of December 27, 1943, the plaintiff is en- 
titled to relief from forfeiture and termination of 
that lease, not only by the tender made on March 6, 
1951, but also by the tender made during the nego- 
tiations from October 24th to October 28th, inclu- 
sive, in 1949, the tender made in the plaintiff’s 
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complaint, and the tender made by the plaintiff’s 
representative during the course of [433] the trial. 


8. If the final decision of this case is to the effect 
that the plaintiff is in default under any of the 
terms of the lease of December 27, 1943, the plain- 
tiff once again hereby offers to make full compensa- 
tion to the defendant for any such default or 
defaults and hereby offers to pay to the defendant 
the full amount of the principal, interest and costs, 
and to do all else that law and equity requires to 
prevent a forfeiture and termination of the lease. 


9. In addition to the provisions of Section 
17-102, Revised Codes of Montana, 1947, plaintiff 
is also entitled to be relieved from forfeiture in the 
event of default because the strict enforcement of 
the forfeiture or termination clause would be un- 
just, oppressive, and contrary to the general prin- 
ciples of equity. 


10. The opinion and order of the District Court 
is erroneous insofar as it excluded from the case 
any evidence of a tender of full compensation made 
by the plaintiff to the defendant during the period 
of time from October 24th to October 28th, inclu- 
sive, 1949. 


11. The District Court erred in retaining juris- 
diction for the purpose of determining whether or 
not the plaintiff was obligated to pay to the de- 
fendant a sum for defendant’s reasonable attorneys’ 
fees in that the defendant is not entitled to recover 
for its attorneys’ fees in this action. 
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12. The judgment and decree of the District 
Court is erroneous insofar it adjudges that the de- 
fendant have and recover from the plaintiff the 
defendant’s costs which were taxed at the amount 
of $362.25. [434] 


13. The defendant waived its rights, if it ever 
had any, to demand a quarterly accounting on a net 
retail sales of farm machinery and equipment and 
to claim a 2% rental on said sales. 


14. The defendant waived its rights, if it ever 
had any, to enforce the forfeiture or termination of 
the lease of December 27, 1943. 


Dated this 17th day of April, 1951. 
I. W. CHURCH, 
G. G. HARRIS, 
BJARNE JOHNSON, 


CARTER WILLIAMS, 
Attorneys for Gamble-Skogmo, Inc., a Corpora- 
tion. 


Service admitted. 
[Endorsed]: Filed April 17, 1951. [435] 
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REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
Be it Remembered, That the above-entitled cause 
came on regularly for hearing in the District Court 
of the United States, in and for the District of 
Montana, Great Falls Division, in the Federal 
Building at Great Falls, Montana, on December 
27th, 28th and 29th, 1949, before the Honorable 
Charles N. Pray, Judge Presiding, without a jury. 


Whereupon, the following proceedings were had 
and done, to wit: 

Mr. Williams: Plaintiff Gamble-Skogmo, Inc., 
is ready, your Honor. 

Mr. Hall: The defendant is ready, your [27*] 
Honor. 


* * * 


DALE COCKAYNE 
was called as a witness for plaintiff, and having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Williams: 


What is your name? 

Dale Cockayne. 

Where do you reside, Mr. Cockayne? 
117 - 28th Street South. 

In Great Falls, Montana? 

Great Falls, yes. [28] 


* Page numbering appearing at foot of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Dale Cockayne.) 

Q. What is your present occupation ? 

A. Manager of the local Gamble Store. 

Q. Is that a store operated by Gamble-Skogmo, 
Ine., the plaintiff in this action? A. Yes, sir. 

Q. How long have you been manager of the 
Gambles’ Store? 

A. Here in Great Falls since September of 1947. 

Q. What was your occupation prior to that? 

A. Store opening work. 

@. And what does that consist of? 

A. Opening new accommodation stores as we 
term them, any new department stores. 
For whom did you do that work ? 
For Gamble-Skogmo. 
Out of what office did you work? 
Out of the Minneapolis office. 
Have you ever managed any other stores? 
Yes, sir, I managed the store at Wishaskie, 
Wisconsin, and also the store at Seldon, Iowa. 

@. Have you ever been an assistant manager in 
a store? 

A. Yes, sir, Sioux Falls, South Dakota. 

Q. How long have you been employed by the 
plaintiff? 

A. Ten years on April 18th of 1950. 

Q. How many of those years did you work out 
of the headquarters offices in Minneapolis? 

A. Two years. [29] 

Q. Does the plaintiff Gamble-Skogmo own other 
stores ? A. Yes, sir. 

Q. Do they operate other stores? 


POPOoP& 
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A. Yes, they do, Gamble Stores, West Coast 
Supply Stores, and McLeod Stores in Canada. 

Q. Approximately how many years has the plain- 
tiff Gamble-Skogmo, Inc., been in the merchandis- 
ing business ? A. Twenty-five years. 

Q. Now, in the operations in Great Falls which 
you are in charge of does the plaintiff own any real 
property ? A. No, sir, we don’t. 

Q@. How did you carry on your operations in 
Great Falls in respect to property ? 

A. By leasing the same. 

Q. What properties do you lease? 

A. The department store from McNair Realty 


Company. 

Q. Is that the premises known as 521, 523 and 
925 Central Avenue ? A. Yes, sir, it 1s. 

Q. You refer to that as a department store, do 
you? A. Yes, sir. 

Q. Is that the property involved in the present 
lawsuit? A. Yes, sir, it 1s. 

@. Is there a written lease on that property? 

A. Yes, sir, there is. 

Q. With whom is it entered into? [30] 

A. With the McNair Realty Company. 

Q. Is that the lease involved in this lawsuit? 

A. Yes, sir, it is. 


Mr. Williams: If the Court please, that lease is 
set forth at length in the complaint as Exhibit A, 
and it is admitted by the defendant that was the 
lease entered into and that it is true and correct. 
I doubt if we have to introduce in evidence the 
original of that lease; however, it occurs to me that 
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the Court may wish to have that introduced in 
evidence since the original lease was made on a 
regular lease form made by Gamble-Skogmo, Ine. 

The Court: There is no difference as to the con- 
tents, is there, of the copy attached to the complaint 
and the original lease? 

Mr. Wilhams: ‘There is no difference in the con- 
tents but part of the original lease has had things 
typed in the blank spaces and additional rental 
provisions. 

The Court: What have you to say about that, 
Mr. Hall? Have you agreed that the copy attached 
to the complaint is sufficient, is the exact lease and 
contains the exact terms of the original lease ? 

Mr. Hall: I don’t think there is any question 
about that, your Honor, but I think it would be 
helpful in showing that this is a Gamble-Skogmo 
form partially printed with blank spaces filled in 
by typing and shows approval by [31] some officer. 

The Court: I suppose there are duplicate orig- 
inals of that lease ? 

Mr. Hall: That is right. 

The Court: That is how you know the copy is 
correct ? 

Mr. Hall: Yes, your Honor. 

The Court: As far as the contents are concerned. 

Mr. Hall: Yes, your Honor. 

The Court: Well, you might introduce that orig- 
inal lease so that would show exactly how the form 
is prepared and what insertions were made and 
what it pertains to. 
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Mr. Williams: I have in my hand a document 
marked Plaintiff’s Exhibit 1, which purports to be 
the original or one of the originals of the lease en- 
tered into on the 27th day of December, 1943, 
between McNair Realty Company and Gamble- 
Skogmo, Inc. Will you stipulate that that is an 
original of the lease in question ? 

Mr. Hall: We have no objection, your Honor. 

The Court: Very well, it may be introduced in 
evidence, if you offer it. 


(Whereupon, said Plaintiff’s Exhibit No. 1, 
offered and received in evidence, is in words 
and figures as follows, to wit:) 


[Exhibit No. 1 is identical with Exhibit A to 
the Complaint, supra, pages 9 to 24 inelu- 
sive.] [382] 


*€ * *% 


Q. (By Mr. Williams): In addition to the writ- 
ten lease on the department store at 521, 523, 525 
Central Avenue does the plaintiff lease other prop- 
erty in Great Falls, Montana? 

A. Yes, we lease two other properties in Great 
Falls, one from the McNair Realty Company and 
one from the Roy Anderson Company. 

Q. What is the other property you lease from 
the McNair Realty Company ? 

A. A warehouse and a lot behind our depart- 
ment store and the property [33] 


* * = 
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Q. You do, however, know that you lease other 
property [84] from McNairs on First Avenue 
North, is that correct? A. Yes, si. 

Q. What is the situation as to the other prop- 
erty you lease in Great Falls, Montana ? 

A. We do lease some other property from the 
Roy Anderson Company at Ninth Avenue and 23rd 
Street, North. 

Q. Do you pay rent for that property ? 

A. Yes, sir, $180.00 a month. 

Q. What rent do you pay for the property 
leased from the McNair Realty Company ? 

A. $90.00 a month. 

Q. Has the rent always been $90.00 a month on 
that particular piece of property? 

A. No, when we first rented from them it was 
$60.00; it was raised to $90.00 about a year ago. 

Q. What is the situation of the Gamble Stores 
here in Great Falls as to their division into units, 
are they divided into units? 

A. Yes, sir, they are. Unit 1 is known as the 
department store; unit 2 is food dispensing; and 
unit 5 is farm store. 

@. Where is unit 2 located? Where is the de- 
partment store located? 

A. 521, 523, 525 Central. 

Q. What is sold in that store? [85] 

A. Merchandise that would commonly be sold 
in a department store, such as clothing, hardware, 
furniture, and clothing of all types. 

Q. What is your unit 2? 
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A. It is food department or luncheonette. 

Q. Where is that located? 

A. That is located in the right-hand corner of 
the department store in the back of the building. 

q. What is your unit 5? 

A. Unit 5 is farm implements and parts for 
those farm implements. 

@. What do you mean when you say farm im- 
plements? 

A. Items manufactured by the Cockshutt Manu- 
facturing Company, such as combines, seeders, 
mowing machines, rakes and all types and kinds 
of farm implements. 

Q. Where is the farm store located? 

A. In the back of the department store in the 
building rented from the McNair Realty Company. 

Q. Now you say in the back of the department 
store; do you mean on the same premises as the 
department store? 

A. No, of the building that would probably be 
520 First Avenue North. 

Q. Do you have any of your farm equipment or 
parts on the premises leased under this written 
lease which is Exhibit 1? 

A. No, sir, we do not. [36] 

Q. Have you ever, during the period you were 
manager, had any of the farm implements or parts 
either stored or displayed in the department store? 

A. No, sir, we haven’t. The implements, of 
course, it would be impossible to get them in the 
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store, and the parts are housed across at 520 First 
Avenue North property. 

Q. I understand that you stated that you were 
working for the plaintiff in 1943; is that correct? 

A. Yes, sir, I was. 

Q. Were you working for the plaintiff in De- 
cember of 1943? A. Yes, sir. 

Q. Where were you working at that time? 

A. Sioux Falls, South Dakota. 

Q. Were you acquainted with the general Gam- 


ble organization at that time? A. Yes, sir. 
Q. Was the plaintiff involved in the sale of farm 
implements in December, 1943? A. No, sir. 


Q. Was it involved in the sale of farm imple- 
ments anywhere in the United States in December, 
1943? A. Not to my knowledge. 

Q. Would you have known if it were? 

A. Yes, sir. 

Q. I take it from that, then it was not involved 
in the sale of farm implements in Great Falls in 
December, 1943; is that correct? 

me ‘hat is.correct, sir. 

Q. I understand that your farm implements are 
classified [87] as unit 5; was there a unit 5 at any 
time during 1943 in the Gambles organization? 

A. No, sir, there was not. 

Q. When did the plaintiff first go into the farm 
machinery merchandising ? 

A. 1945 some time. 

Q. How many sales units were there in Great 
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Falls when the Gamble Store first opened here in 
March of 1944? A. Just one. 

(). When was unit 2 added? 

A. In November of 1946. 

@. When was the farm store added? 

A. January of 1947. 

Q. I understand that you didn’t come until Sep- 
tember, 1947, to the Gamble Store in Great Falls, 
is that right? A. Yes, sir, it is right. 

Q. Then how do you know that the unit farm 
store was started prior to the time you arrived? 

A. Because of the monthly statements. In other 
words, January was the first month that there was 
a statement for it of 1947, and one of the purposes 
in having these various units is to know exactly 
what the profit or loss 1s on them, and in January, 
1947, is when the first unit 5 statement appears. 

@. Are these statements made here in the local 
Gamble Store? 

A. No, sir, they are not. They are made from 
the sales [388] figures and expenses we send in from 
the store here. 

Q. Are they made in the regular course of busi- 
ness of Gamble-Skogmo, Inc.? 

A. Yes, sir. The sales figures and expenses are 
sent from here to Denver and there the monthly 
statements are prepared. 

Q. Is it a requirement of the company that these 
figures be prepared? A. Yes, sir. 

Q. When Gamble-Skogmo, Inc., first started to 


vs. Gamble-Skogmo, Inc. 83 


(Testimony of Dale Cockayne. ) 
sell farm implements in Great Falls, early in 1947, 
what premises were used for these sales? 

A. From land that was rented from Interna- 
tional Harvester Company, and also the lot that 
is rented from the McNair Company on First Ave- 
nue North. 

Q. Is that disclosed by your records? 

A. Yes. 

Q. Since you have been manager where have the 
farm implements and parts been stored or dis- 
played? 

A. In the building rented from the McNair Com- 
pany on First Avenue North, and from the building 
rented from the Roy Anderson Company on 23rd 
and 9th Avenue North. 

Q. Is the plaintiff still in the business of selling 
farm implements and parts in Great Falls, 


Montana? A. No, sir, we are not. 
Q. When did you cease the operation of your 
farm store? A. About thirty days ago. [89] 


Q. What was the reason that you stopped opera- 
ting a farm store? 

A. We were unable to get the proper type of 
buildings, etc., and with the present lease difficul- 
ties that we are having it would make it prohibitive 
to operate it. 

Q. Do you understand that McNair Realty Com- 
pany, the defendant here, is claiming a 2% rental 
under the lease agreement which is introduced in 
evidence as Plaintiff’s Exhibit 1? 

A. Yes, sir. 
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Q. Now, will you tell the court, the normal 
manner in which farm sales were conducted during 
the time that you were the manager here? 

A. Well, the number one thing there, of course, 
before anybody buys an implement or any item of 
a large dollar volume he is naturally interested in 
seeing that item. In many eases he is also interested 
in seeing the item work. So in order to tell the 
court what took place it would almost be necessary 
to use the two examples, one on where the item was 
delivered to the customer’s place of business, ranch 
or farm, whatever you want to term it, and there 
the item is put to use and if it proves to his satis- 
faction, the sale was completed. The other one 
would be for a smaller item such as a mowing 
machine, rakes, items of that nature are not always 
demonstrated before they are sold. In that case, the 
man would be taken up to the Roy Anderson lot, or 
to the MeNair lot on First Avenue North, [40] 
depending on. where the item was located, and 
there shown the item and, of course, told of the 
merits that it has and the sale completed. In the 
case of parts he would go to the building on First 
Avenue North and there secure the parts. Is that 
complete enough ? 

Q. Has it ever been possible for a prospective 
purchaser to examine any of the merchandise sold 
by your farm store on the department store prem- 
ises at 521, 523 and 525 Central Avenue? 

A. No, it hasn’t. It would, of course, be impos- 
sible to get those items inside the store; not impos- 
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sible but improbable. You could get them in if you 
tore them all down and set them back up again. 

Q. How far is the Anderson warehouse that 
you have talked about, at which the farm imple- 
ments are, how far is that from the department 
store? A. Approximately two miles. 

Q. Who is in charge of your office, in charge of 
your farm store? A. Alvin’ Ehunt: 

@. From what office did he operate? 

A. From the building on First Avenue North. 

@. Did he have occasion to do any book work 
in connection with the farm sales? 

A. Ob, yes, we kept perpetual inventories on 
all the farm parts and made weekly reports on the 
amount of implements [41] sold. 

@. Where did Hunt do his book work? 

A. In the building on First Avenue North. 

Q. The building on First Avenue North, is that 
covered by the written lease which is introduced 
in evidence as Plaintiff’s Exhibit 1? 

A. No, sir, it isn’t. 

Q. Was there anybody working in the farm 
store besides Al Hunt? 

A. During the seasons, yes. 

Q@. How many men or how many employees? 

A. Well, it would vary. We have had salesmen 
out on the road calling on farmers, and also had 
men up at the Roy Anderson lot assembling the 
machinery when it comes in. You understand it 
is all knocked down so it can be loaded on freight 
ears, and there was men up there setting that up, 


86 McNair Realty Company 


(Testimony of Dale Cockayne. ) 
and men on the road calling on customers, and men 
in the building on First Avenue North selling parts. 

@. Were all of these men working directly 
under Al Hunt? A. Yes, sir, they were. 

@. Did any of these men use the department 
store as a base of operation? 

A. No, sir, they did not. 

Q. Who had the responsibility for the purchase 
of stock in the farm store? 

A. Al Hunt, under my supervision. 

Q. Who had the power to hire and fire employ- 
ees at the farm store? A. Al Hunt. [42] 

Q. Who had the direct supervision of these men 
who were assembling the parts and selling the parts 
and selling the implements? A. Al Hunt. 

Q. Did you have supervision of Mr. Hunt? 

A. Yes, sir. 

Q. Did be have any other supervision? 

A. Yes, we have specialists in the field such as 
implement supervisors, men who travel with only 
that one job; also parts supervisors, also our own 
district manager, Mr. MeNat, from Billings, and 
Mr. Fikkan, from Denver. 

q. All these people shared with you supervision 
of the farm store? 

A. Yes, sir, that is correct. 

@. Now in a normal cash sale where would the 
money exchange hands when the property sold, was 
sold by the farm store? 

A. Well, let’s take two items, and first take a 
combine, which in all cases, I believe, or most cases 
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were up at the Anderson property. That, of course, 
would be a cash sale, with the exception of one of 
the 35 or 36 were all sold for cash. In most cases 
the man would issue vou a check and vou would 
give him a receipt. 

Q. When you say the man would issue ‘‘you,”’ 
whom do you mean? 

A. The salesman, Al Hunt or whoever the sales- 
man happened to be that was up there. That money 
would then, of course, come down to the business 
office on the balcony in the store. On the other 
hand, if it were a parts sale due to the fact [43] 
they were so numerous in season we kept change 
in the McNair building on First Avenue North and 
periodically during the day that would come up to 
the business office in the department store. 

Q. After the money exchanged hands when was 
the merchandise delivered ? 

A. Well whenever the customer wanted it just 
as soon as after he had purchased it; in most cases 
the minute they buy it they want it fifteen minutes 
later so it wasn’t much longer than that. 

@. Where was the property located ? 

A. ‘To the customer’s place of business. 

Q. Did any of these accounts or deliveries go 
through the department store at 521 Central Ave- 
nue? 

A. Not that I know of, Carter. 


* * * 


Q. Mr. Cockayne, in a normal cash sale of a 
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farm implement or part from the time the purchaser 
is first contacted [44] until the cash exchanges hands 
what part of the transaction takes place on the 
premises known as 521, 523, 525 Central Avenue? 

A. None of that part of the transaction would 
take place in the department store. 

Q. After the sale has been completed what hap- 
pens? 

A. Well, assuming that it was a small part— 
nothing. By that I mean the man is given a sales 
slip and goes on his way. 

Q. You stated that after the sale the man is 
given a sales slip, by that you mean the purchaser 
is given a sales slip? A. Yes, sir. 

Q. Who makes out that sales slip? 

A. Whoever the salesman was that sold it to 
him. 

Q. Is that made on the department store premi- 
ses? 

A. No, sir, it is not. Assuming now that it was 
a large implement; that check in all probabilities 
would be brought immediately to the department 
store. 

Q. The check would be? A. Right. 

Q. Let’s go back. The sales slip is made out and 
delivered to the purchaser; what happens to the 
sales slip then? 

A. Well, it is put on a spindle, and when the 
money is turned in to 

Q. Where is the spindle? [45] 

A. In the building on First Avenue North. 
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Q. And then what happens? 

A. And then when it is turned in to the book- 
keeping department it is rung up in the register 
in the business office in the department store. 

Q. Are the sales slips and the money accompany- 
ing them turned over to the business office daily? 

A. Yes, sir, they are. 

Q. What records are kept in the building on 
First Avenue North after the sale is completed ? 

A. All the records are kept there with the excep- 
tion of the eash, or the dollavs and cents. In other 
words, there is a perpetual inventory kept there as 
to what we have in stock. There is a record kept 
there as to what we have sold and who it has been 
sold to. That is, implements. We don’t keep parts 
sales that way but we do keep implement sales that 
Way. 

Q. Are all of these records kept in the building 
on First Avenue North? A. Yes, sir. 

Q. Are there duplications in the department 
store building? A. No, sir, there isn’t. 

Q. After the sales shp and money is delivered 
to the accounting office what happens to it? 

A. It is handled in the usual channel. In other 
words, it is rung up in the cash register and merely 
becomes a bookkeeping procedure from then [46] 
on out. 

Q. Does the farm store pay any part of the 
bookkeeping expenses? 

A. It pays its rightful share, yes. 

Q. Now up until now, Mr. Cockayne, we have 
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been discussing these cash sales; what is the situa- 
tion on contract sales and the normal procedure in 
in a contract sale of a farm implement? 

A. Well, up until 1949, we didn’t have a single 
time payment sale on farm implements due to the 
fact, of course, that they were so critical and people 
were so anxious to get them and money was plenti- 
ful and ete., they were all cash sales. This year in 
order to sell some of those large ticket items it was 
necessary to sell them on time payment. Most of 
those sales it was necessery also to demonstrate that 
particular item; for instance, if it were a combine, 
that combine would be taken to the man’s place of 
business and there would be demonstrated, and he 
would tell us he wanted it on time payment. We 
would make out the form. 

Q. Who would make out the form? 

A. The salesman, whoever was calling on him. 

Q. Where did he make the form? 

A. At the man’s place of business. 

Q. And what would happen to this—is this 
form a conditional sales contract? 

A. Yes, sir, it it. On the top part of it, it re- 
quires [47] the items and at the bottom part, the 
information regarding customer’s credit. 

Q. What happened to this contract after it was 
written up? 

A. It would be taken to our credit office on the 
balcony. 

Q. Did the prospective pur ahoees receive a copy 
of that contract at that time? 
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A. After it was approved or disapproved, which- 
ever the case might have been. 

Q. Very well, then you state it was taken to the 
eredit office? A, Twat is right. 

Q. Where is that located? 

A. That is on the bayeony of the department 
store. Now, in one or two occasions, the customer 
has been brought into the department store and 
there his appheation taken for credit. 

Q. And in the event the man’s credit is found 
unsatisfactory is there a sale made? 

A. No, sir, there isn’t. 

Q. In the event the prospective purchaser’s 
eredit is satisfactory, what happens? 

A. He makes his down payment and the mer- 
chandise is delivered to him and a copy of the con- 
tract is also delivered to him, or in the case where 
the item has been demonstrated at his place natur- 
ally there is no delivery problem, so a [48] copy of 
the contract is sent to him or taken out to him. 
because at that time the machine would need further 
adjustment. 

Q. What percentage of your farm sales have 
been contract sales? Aw 29215 

Q. 2.21 per cent? Aw Yes, Sit 

Q. How many contract sales have you had alto- 
gether in the farm store? A. Nine [49] 


* * * 


Q. (By Mr. Williams): Mr. Cockayne, you 
have now in your possession, have you not, the two 
volumes which purport to be the sales records of 
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Gamble-Skogmo, Inc., store here in Great Falls, 
Montana? 

A. Yes, sir, up to and including September 30th, 
I believe. Yes. 

Q. What is the beginning date of these records ? 

A. March of 1946. It is in 1943, but the top of 
it is torn off, Carter, I can’t answer that. 

@. At any rate the records go back to sometime 
in 1943? A. Yes, six. 

@. Do those records show your gross sales for 
the Gamble-Skogmo store here in Great Falls? 

A. Yes, sir, they do. 

Q. Do they show all wholesale sales during that 
period of time? [50] 

A. They show every sale that has been made and 
every expense that has been made from the incep- 
tion sometime in 1943 up until and including Sep- 
tember of this year. 

Q. Were these records prepared in the normal 
course of business of Gamble-Skogmo, Inc.? 

Ay Mesweir, ley aver. 

Q. Prior to the time that they were subpoenaed 
in the District Court of Montana, in Gatee Falls, 
were they in your possession ? 

A. Yes, sir, they were. 

Q. And since you have been manager of the 
Gamble store here in Great Falls, Montana, were 
those records prepared under your supervision? 

A. Yes, sir, they were. 

Q. To the best of your knowledge were those 
records true and correct? 
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A. Yes, sir, they were. 

Q. From those reeords will you tell the court 
what the total net retail sales of farm implements 
and parts were from the time the farm store was 
first started in Great Falls, Montana, to October 
19th, 1949. 

A. $259,320.40. Now, incidentally, that figure 
is right up to December 23rd. 

Q. The figure which you have just given me 
then is from the time that farm sales were first 
started at Great Falls, Montana, until December 
23rd, 1949? 

A. Until it was closed out, ves, sir. 

Q. And does that inelude all farm sales? 

A. Yes, sir. [51] 

Q. Then I am to understand from you that the 
total amount of farm sales is the figure of $259,- 
320.402 

A. Yes, sir, that is correct to the best of my 
knowledge. 

Q. I believe you testified that Gamble-Skogmo, 
Inc., is no longer in the farm store business in Great 
Falls, Montana? A. Yes, sir, that is correct. 

Q. Then if the defendant McNair Realty Com- 
pany is entitled to 2% on farm sales, it would be 
entitled to 2% on the figure of $259,320.40, is that 
correct ? A. Yes, sir, that is correct. 

@. What is 2% of that figure? 

A. I don’t have it here. 

Q. Do you have it elsewhere that you have 
figured it up? A. No. $5,186.40 and 80 mills. 
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Q. What figure do you have? 

A. $5,186.40 

Q. Do the records which you have in front of 
you show the total amount of rent which has been 
paid by the farm store apart from any rent claimed 
by McNair Realty Company by virtue of the written 
lease dated December 27th, 1943? 

A. Yes, sir, they do. That amount is $6,973.26, 
which gave us a rental percentage of 2.68. 

@. When you say that gives you a rental per- 
centage of 2.68, what do you mean? 

A. The percentage of rent paid on the total sales 
we have had since the inception of the farm unit 
up until the [52] time it was closed out. 

Q. Does that account for any rent claimed by 
McNair Realty Company by virtue of their lease 
dated December 27, 1943? A. No, it does not. 

Q. If Gamble-Skogmo, Inec., had paid 2% as 
claimed under that lease, what would your total 
rental percentage be? - A. 4.68. [53] 


¥% * oe 
Mr. Williams: Read the question. 
(Question read.) 


Q. Does the plaintiff Gamble-Skogmo, Ine., 
have a company policy on the bookkeeping setup 
and the payment of expenses of the individual 
units? 

A. Yes, sir, they do. The purpose of keeping 
the various units separate is to decide whether or 
not it is or is not profitable, so for that reason it. 


: 
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is watched very carefully [54] that the expenses of 
one store is not charged with the expenses of an- 
other or the sales of one is not rung up in the sales 
of another. 

Q. Does that policy permit a farm store to pay 
part of the rental of a department store? 

A. No, sir, it does not. 

Q. Does that policy require a farm store to pay 
its share of the bookkeeping and other expenses 
even though they are ineurred in a, that is, in the 
premises leased by a department store ? 

A. Yes, sir, it does. 

Q. In the bookkeeping setup here in Great Falls, 
Montana, has the farm store been charged with any 
per cent of the rent on the premises located at 521, 
523, 525 Central Avenue? 

A. No, sir, they have not. [55] 


% * * 


Q. Mr. Cockayne, for the purposes of determin- 
ing the rental due under the lease dated December 
27th, 1943, between Gamble-Skogmo, Inc., and 
McNair Realty Company, how are the net retail 
sales determined ? 

A. Well, of course, first you would take the 
gross sales figures of any sale that was made in the 
store regardless of what it was, and it would be less 
contracting sales, less return sales, less reposses- 
sions, less employees’ discount, in order to arrive at 
the net retail sales figure. 

Q. Would you also deduct from the gross sales, 
wholesales ? A. Yes, sir. 
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Q. Now what are the wholesales which the Great 
Falls department store makes? 

A. I didn’t hear you. 

Q. Inthe Great Falls department store what are 
your wholesales ? 

A. What are wholesale sales? 

Q. Yes. 

A. Wholesale sales as we term them here are 
made to surrounding dealer stores, such as Fort 
Benton, Chinook, Stanford, Big Sandy, etc. 

Q. Are these sales made at a profit? [56] 

A. [No answer in copy. ] 

Q. Does your store make any wholesale sales to 
anybody other than other Gamble dealer stores? 

A. No, sir, we do not. 

Q. Since its inception has the department store 
here made any wholesale sales to anyone other than 
Gamble dealer stores? 

A. No, sir, they have not. 

Q. And has there ever been one sale to anybody ? 

A. No, sir. 

Q. I believe you stated that you also deducted 
from the gross sales the sales to employees, is that 
correct ? A. Yes, sir. 

Q. What sales did you make to employees? 

A. Sales like we would make to anybody else. In 
other words, any item they wish to buy in the store 
regardless of what that item might be they are al- 
lowed a discount on that item unless it is a special 
sales item where it is being sold for cost or below 
and then they are not entitled to a discount from it. 

Q. I believe you also stated that from the gross 
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sales you also deducted repossessions before deter- 
mining the net retail sales. What are repossessions ? 

A. Repossessions are sales that have been sold on 
time payment contract and it is necessary for them 
to be repossessed because of nonpayment. [57] 

Q. What were the net retail sales for the first 
lease year from March Ist, 1944, to February 28th, 
1945, as disclosed by your sales reports? 

A. $259,463.65. 

Q. What was the rent paid for that lease year? 

A. $5400.00. 

Q. In other words, since the net retail sales did 
not meet at the minimum of $270,000.00 the Gambles 
store paid the minimum retail of $5400.00, is that 
correct ? A. Yes, sir, that is true. 

Q. What were the net retail sales for the second 
lease year from March 1st, 1945, through February 
28th, 1946? A. $254,359.05. 

Q. Is that the figure disclosed by the sales re- 
port made by the Gamble store in Great Falls? 

A. Yes, it is. 

Q. What was the rent paid for the second lease 
year ? A. $5400.00. 

@. What do your records disclose as the net re- 
tail sales for the third lease year from March Ist, 
1946, through February 28th, 1947? 

A. $567,737.86. 

Q. What was the rent paid for the third lease 
year? A. $11,354.76. [58] 

Q. And examining these figures it appears that 
there was a considerable increase in volume in net 
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retail sales during the third lease year; what was 
the reason for that increase in volume? 

A. That is when we had our expansion in Great 
Falls and we opened up the basement of the depart- 
ment store, and in time the luncheonette was in- 
stalled. 

Q. Who was in charge of that opening? 

A. I was. 

Q. When you were in charge of it out of which 
office did you work? 

A. From the Minneapolis office. 

Q. Is that the headquarters office? 

A. Yes, it is. 

Q. During this third lease year did Gamble ex- 
pend any money in improvements and fixtures of 
the Gamble Department Store? 

A. Yes, a considerable amount of money, ap- 
proximately 

Q. What was the volume of net retail sales ac- 
cording to your sales records for the fourth lease 
year from March Ist, 1947, through February 28, 
1948? A. $588,309.90. 

Q. What do your records disclose as the rent 
which was paid on the fourth lease year? 

A. $11,766.20. 

Q. What do your records disclose as the total 
of net retail sales during the fifth lease year from 
March 1st, [59] 1948, through February 28th, 1949? 

A. $703,402.77. 

Q. What was the rent paid on the fifth lease 
year? A. $14,068.00. 
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Q. I understand that the sixth lease year has not 
yet been completed. What are the total net retail 
sales disclosed by your records from March Ist, 
1949, to through November 30th, 1949? 

A. $469,442.33. 

Q. And what rent has been paid for that period 
through November 30th, 1949? 

A. $9,111.70. 

Q. Does that include a $450.00 monthly payment 
eheck paid for the month of November? 

A. Yes, it does. 

Q. Do you know whether or not that check was 
accepted by McNair Realty Company? 

A. It was not. 

Q. What is the total rent that has been paid to 
McNair Realty Company by virtue of the written 
lease dated December 27th from March Ist, 1944, 
through November 30th, 1949? A. $57,100.66. 

Q. What is the net profit or loss which the Gam- 
ble Store has made during that period? [60] 


* * x 


A. $19,781.33 loss. 

Q. Has the Gamble Department Store been op- 
erating at a profit or loss since October Ist, 19492 

A. Ata profit. 

Q. What is the amount of the profit from Oc- 
tober Ist, 1949, through November 30th, 19492 


* * * 


A. $5,260.32 profit. 
Q. Was the situation on October Ist, 1949, ap- 
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proximately the same as it was on October 3rd, 1949, 
as far as the profit or loss was concerned ? 

A. Yes, sir, it was. 

Q. Is the Gamble Store now operating at a 
profit ? A. Yes, sir, it is. 

Q. I believe you stated a few minutes ago that 
during the third lease year a considerable amount 
of money was expended by Gamble-Skogmo, Inc., 
in putting in improvements and fixtures on the 
premises leased by the written lease dated Decem- 
ber 27th, 1943, is that correct? 

A. Yes, sir, that is true. 

Q. What was the condition of the department 
store premises which are those involved in that writ- 
ten lease prior to [61] those improvements? 

A. I think Mr. Hill could better answer that, 
Mr. Williams. I was through here several times but 
I don’t remember exactly the condition of it. I 
might add in the store opening work our work 
started after the construction work was finished. 
We put in the fixtures but we didn’t remodel the 
buildings. 

Q. Do your records show what figure was ex- 
pended for improvements of the premises by the 
plaintiff Gamble-Skogmo, Inc.? 

A. Yes, they do. 

Q. What figure was expended during the third 
lease year? A. $29,342.46. 

Q. In your bookkeeping system under what ac- 
count is that shown? 

A. Prepaid leasehold. 
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Q. What goes into that account? 

A. Store improvement. 

Q. Any other expenditures? A. No, sir. 

Q. How in your bookkeeping is that expenditure 
charged off? 

A. Well it is amortized off over the life of the 
lease. 

@. Since these were put in in the third lease year 
I assume it would be amortized off during the bal- 
ance of the lease yet to run, is that correct? 

A. Yes, sir. 

Q. As of November 30, 1949, what was the bal- 
ance still in the prepaid leasehold account? 

A. $14,923.89. [62] 

Q. Under normal operation would that figure be 
amortized over the balance of this lease? 

A. Yes, sir, it would. 

Q. What would be the effect on that investment 
of $14,923.89 if the lease were suddently terminated ? 

A. Well it would be an entire loss. 

Q. Would any of it be recovered ? 

A. No, sir. Well, there would be—no, there 
wouldn’t either. 

Q. The improvements that are in the prepaid 
leasehold account, do they go with the building ? 

A. Yes. 

Q. If the lease were suddently terminated and 
the landlord took possession, would he obtain the 
advantages of these improvements? 

Mr. Hall: Would he what? 
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@. Would he obtain the advantages of these im- 
provements? A. Yes, he would. 

Q. I believe you stated a few moments ago that 
in the third lease year a considerable amount of 
money was expended by Gamble-Skogmo, Ine., for 
fixtures, is that correct? 

A. Yes, that is true. 

@. Do your records show the total amount ex- 
pended for fixtures at that time? 

A. Yes, they do, $87,107.99. 

Q. What fixtures were put into the department 
store at [63] that time? 

A. Well, all of the fixtures that were in the base- 
ment. We utilized those, of course, that we were 
using before, on the main floor, all of the wall shelv- 
ing and tables and additional cash registers. Any 
type fixture in the store that figure would cover it. 

Q. Did that include the counters? 

A. Yes, all of the counters and wall shelving. 


* * * 


Q. In your bookkeeping practice did you amor- 
tize the amount expended for fixtures over the pe- 
riod of the lease? A. Yes, that is true. 

Q. As of November 30th, 1949, what do your 
records show as the amount which has not yet been 
amortized in the fixture account? 

A. $55,187.40. 

Q. In the event the lease were suddenly ter- 
minated what would happen to that expenditure? 

A. Well that is rather a hard question to an- 
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swer. If we could find another store of the exact 
dimensions, having the same partitions, the same 
stairways, the same everything else, they undoubt- 
edly would be moved into that store. If [64] we 
weren’t able to, then they would probably be sent 
back to the fixture factory and there refinished and 
sent out as we needed them in other stores. 


+ % BP 


Q. In the event you were forced to ship these 
back to where you make your fixtures, what system 
would you use to ship them? 

A. Well, they are of course screwed together, 
and as, you understand, they would be unscrewed 
and boxed up and sent back just as they were when 
they were sent out here. 

Q. Would there be any expense involved in dis- 
mantling those fixtures and shipping them hack to 
the factory where Gamble-Skogmo, Inc., manufac- 
turers the fixtures ? 

A. Qh, yes, it would be the labor of taking all 
of them apart and expense of crating and shipping 
back there, and there would be a good possibility 
some of them would have to be refinished after they 
got. there. 

Q. What is the situation on the lunch counter? 

A. The same would be true there. 

Q. Do you know how much it would cost to take 
these [65] fixtures down and set them up in another 
store or can you give a reasonable estimate ? 

A. It would run somewheres between ten and 
fifteen thousand. 
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Q. What was the nature or what was the amount 
of inventory as disclosed by your records in the 
Gamble store on November 30th, 1949? 

A. $178,180.14. 

Q. Does that figure represent the cost price of 
your inventory ? 

A. Yes, sir, it does, laid down in Great Falls. 

Q. If the lease were suddenly terminated, what 
would happen to that inventory? 

A. Well, of course, it would depend entirely 
upon the length of time, a lot of it could and would 
be put back into the warehouse and to other stores, 
and a lot of it would have to be disposed of right 
here inasmuch as all stores order their own mer- 
chandise and it is pretty hard to arbitrarily ship 
them anything. 

Q. I suppose that your inventory is—what is the 
status of your inventory at the present time as com- 
pared with November 30, 1949? 

A. Oh, it is lower than that by probably $60,- 
000.00 lower than that, $50,000.00 lower. 

Q. In the event of a sudden termination of this 
lease [66] you stated that part of the goods would 
be shipped back and you say part would be sold 
here? A. That is true. 

Q. Would they be sold at their regular price? 

A. No, you would have to—I think it would be 
fair to say if you got sixty cents on the dollar taking 
it on the whole, you would have done a good job. It 
would depend on the length of time you had to do 
it, of course. 
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Q. Have you ever conducted any of these sales 
where you had to sell merchandise in a hurry? 

ie es. 

Q. And has your experience been that you would 
be lucky to obtain sixty cents on the dollar on such 
sales? A. That is right. 

Q. What would you estimate would be the loss 
to Gamble-Skogmo, Inec., on the present inventory 
in the event the lease were suddently terminated? 

A. It would be approximately $50,000.00. [67] 


& * * 


Q. Do you know of any other situation which 
would happen in the event of the termination of 
this lease at the present time? 

A. Your accounts receivable, there would have 
to be something set up to handle that until it was 
closed out, also the amount of people we have em- 
ployed, and the goodwill we have built up over the 
period of years we have been here; how you would 
measure that in dollars and cents, I don’t know. 

Q. You stated people would be unemployed, what 
people are those? 

A. The folks employed there by us now unless 
they could find other employment. 

Q. Do you have any trained personnel? 

A. Qh, yes, we have. 

Q. What would happen to them? 

A. I really can’t answer that any more than, of 
course, the amount of money we have spent in train- 
ing them would certainly be down the drain. It 
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costs considerably, if I can use that term. In the 
retail business it costs you one thousand dollars on 
every employee you have to develop that employee 
to your way of doing business regardless whether, 
regardless [68] of the experience he or she might 
have had prior to the time she goes to work for us. 

Q. Do you have another location in Great Falls 
in which Gamble-Skogmo, Inc., could operate? 

A. Not to my knowledge. 

Q. How long would it take you to set up another 
Gamble-Skogmo Store in the event you could find 
such a location? 

A. Oh, 60 to 90 days. [69] 


So * * 


Q. On the date of October 3rd, 1949, what was 
the [70] situation as to the state of repair of the 
exterior portions of the premises leased from the 
MeNair Realty Company at 521 Central Avenue? 

A. Everything was in good shape excepting the 
roof. 

Q. What was the matter with the roof? 

A. It had about three or four holes in it. 

Q. Did it leak? A. Yes, sir. 

Q. How long had that condition existed ? 

A. Ever since I have been here in September 
of 1947. 

Q. Had the defendant McNair Realty Company 
been advised of that situation? 

A. I think it had been. 

Mr. Hall: May it please the court, I can’t find 
in the pleadings any issues in connection with these 
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matters concerning which counsel is inquiring so 
that I know nothing about any claim heretofore 
made to any leaks in the roof or anything of that 
character. 

The Court: Whether he knew, whether the de- 
fendant had been notified of the leaking of the roof ? 
You didn’t say positively ? 

A. I said I think that they have. 

The Court: Oh, you think they have. 

Mr. Williams: If the court please, the reason 
for this line of questioning is that the defendant has 
asked for forfeiture of this lease, and if they are 
going to come into [71] equity and ask for for- 
feiture of a lease to which they are a party, they 
must be able to show that they have performed fully 
so they can come into a court of equity with clean 
hands. If on October 3rd they asked to have this 
lease terminated they are in default on some of the 
provisions of the lease itself, then they are not 
justified equitably in declaring a forfeiture. 

Mr. Hall: Now, upon the basis of counsel’s state- 
ment, there is absolutely nothing in the complaint 
concerning that matter, is there? 

Mr. Williams: No. 

Mr. Hall: Not a thing and do you or are you 
suggesting to the court now we are in a court of 
equity ? 

Mr. Williams: Yes. 

Mr. Hall: Well, I don’t think we are, if the court 
please. My study of the cases especially in federal 
courts is that this is a special statutory action, 
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neither in law nor in equity. It differs somewhat 
from ordinary equity actions in that, for instance, 
on a question of fact if your Honor desired, you 
could call a jury here or the litigants could require 
the assistance of a jury, and the whole thing is, it 
seems to me, we are going far afield for any trial. 
It’s claimed for the first time in my knowledge in 
any litigation at least that there has been a default 
in the lease so far as the lessor is concerned, and 
as counsel admits there [72] is nothing in the plead- 
ings at all. 

The Court: I suppose the usual terms are incor- 
porated in the lease in which the lessor did promise 
to keep the premises in a state of repair or that they 
were at the time of leasing in a state of repair and 
would continue to keep the property in a state of 
repair. Those are the usual terms incorporated. I 
haven’t read the lease to see if they are in this one. 

Mr. Hall: I think that is in paragraph five as 
to the obligations of the lessor with reference to 
making repairs and keeping the premises in good 
condition. 

The Court: Well, I don’t know what bearing it 
may ultimately have on the outeome of this case, 
but I will let it go in subject to your objection, al- 
though he hasn’t stated positively about it whether 
the defendant had any notice or not. He thinks they 
may have. That is not a very strong showing. Well, 
go ahead, let’s get on. 

Mr. Williams: I believe that is all, Mr. Cockayne. 
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Cross-Examination 
By Mr. Hall: 


Q. Mr. Cockayne, the lease would have expired 
on its own terms in the year 1954, would it not? 

A. Yes, I think that is true. [73] 

Q. And at that time unless the lease was renewed 
and a new lease entered into the Gamble store would 
have been compelled to remove from the premises 
in question ? A. Yes, that is true. 

Q. And to have left there all of the remodeling 
that Gambles have done in the store? 

A. That is correct. 

@. And whether or not that would be to the ad- 
vantage of the landlord would be a question? 

A. Yes. 

Q. In other words, there were two stores there, 
were there not, originally ? 

A. Yes, sir, there were. 

Q. And a part of the remodeling was in connec- 
tion with the putting of the two stores into one 
store ? A. That is true. 

Q. There was also some remodeling done with 
reference to the entry to what now is called the base- 
ment or downstairs store? 

A. Yes, sir, that is true. 

Q. So that if the landlord desired to put the 
premises back into two or three stores, it would be 
to his disadvantage and not his advantage? 

A. That is true. 

Q. And the same situation is true with reference 
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to the fixtures at the expiration of the lease you 
have to move them out? A. That is true. 

And you would have to take them down? [74] 
That is correct. 

And you would have to ship them? 

That is correct. 

Unless you were able to use them in town? 
That is correct. 

So the termination of the lease four years 
from now would have the same effect so far as re- 
modeling is concerned as a termination this year? 

A. Yes, sir, that is true. 

Q. Now you suggested to Mr. Williams perhaps 
if you had ninety days’ notice that would work to 
the advantage of Gamble Stores, that is to say, you 
would be able to dispose of merchandise possibly at 
a profit? 

A. It would be possible if you had ninety days 
to possibly dispose of the goods at a profit, yes, sir. 

Q. And I would suppose then that you would 
order no new merchandise after receiving the notice? 

A. Yes, you would if you were going to make 
it profitable. 

Q. You would keep on ordering merchandise? 

A. Yes, sir. 

Q. Now when was it that you received the notice 
in question that we have been talking about in this 
case? You told Mr. Williams, J believe, about the 
termination notice ? 

A. I believe it was October 3rd. 
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Q. . October 3rd, and that is almost ninety days 
ago, is [75] it not? A. That is true. 

Q. And you are still in possession of the prem- 
ises ? A. Yes, sir. 

Q. So that you have had approximately ninety 
days’ time up to date? A. Yes, that is true. 

Q. And, as I understand you, you intend to stay 
in the store until some decision of the court is ren- 
dered that the lease is terminated ? 

A. Yes, that is true. 

@. Have you ordered additional merchandise 
since the notice of termination was given to you? 

A. Yes, sir. 

@. And have sold considerable merchandise ? 

A. Yes, sir. 

Q. Now, when did you first become familiar with 
the lease on the Great Falls store? 

A. That would be a little difficult to answer. I 
would say sometime in 1945. 

Q. That is while you were acting as a super- 
visor for Gamble-Skogmo, Inc., and working out of 
the Minneapolis office? 

A. Yes, sir, that is true. 

Q. And do you know a man by the name of Mike 
FE. Hoben? A. Yes, sir. 

@. Who is he? 

A. He used to be in charge of the real estate 
department in Minneapolis. 

(J. And was also in charge, was he not, at the 
time this [76] lease was entered into in December, 
1943? A. Yes. 
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Q. Who took his place? A. Mr. Mill. 

Q. That is William T. Hill who sits here at the 
table? A. Yes. 

Q. And he is the gentleman who works out of 
the Minneapolis office? A. Yes. 

Q. Mr. Hoben was in general charge, was he not, 
of all real estate transactions for Gamble-Skogmo, 
Ine. ? A. Yes, sir. 

Q@. And Mr. Hill has taken his place now? 

A. Yes, sir. 

Q. How long has Mr. Hill been in Mr. Hoben’s 
place? 

A. This would be an estimate, but I would say 
approximately a year. 

Q. Mr. Hoben had an unfortunate circumstance 
where he had his legs removed and has been ill 
since? A. Yes, that is true. 

Q. Are you generally familiar with the Gamble 
leases? What I am getting at, Mr. Cockayne, is the 
leases are on a form provided by Gamble-Skogmo, 


are they not? A. That is true. 
Q. A portion being in print and a portion in the 
spaces typed in? A. Yes, sir, that is true. 


Q. And on the back page of Plaintiff’s Exhibit 
1 you will find Mr. Hoben’s name, do you not? [77] 


A. Yes. 

Q. M. F. Hoben? A. Yes. 

Q. And the initials? M.B.H.? A. Yes. 
Q. Prepared by M.F.H., submitted for approval 


by M.F.H.? A. Yes, that is correct. 
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Q. So you would gather from this Mr. Hoben 
prepared the lease? A. Yes, I would. 

Q. In his capacity as the man in charge of the 
real estate transactions for Gamble-Skogmo, Inc. ? 

A. Yes, sir. 

Q. You became manager here in what year, Mr. 
Cockayne? A. 1947, September. 

Q. September, 1947? A. Yes, sir. 

Q. Prior to that time, however, you had been 
more or less familiar with the operations here in 


Great Falls? A. Yes, sir. 
Q. Through several trips you made as supervisor 
and in other capacities? A. Yes, sir, 


@. And when was it that Gamble-Skogmo first 
entered into the farm machinery business? 

A. In 1947. 

Q. Would that be in January, 1947, prior to your 
coming to Great Falls? A. Yes, sir. 

Q@. And had they contemplated entering into that 
business prior to January Ist, 1947? 

A. I can’t answer that. 

@. You don’t know then whether they had made 
any arrangements [78] with reference to the sale 
of farm machinery here in Great Falls or in the 
Great Falls territory prior to January, 19472 

A. No, sir, I don’t know. 

Q. Your first contact with the matter was when 
you came here as manager in September, 1947, when 
the farm machinery operations were a going con- 
cern ? A. Yes, sir. 

Q. Now, Gamble-Skogmo operate their stores on 
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the basis of several] departments, do they not, Mr. 
Cockayne? A. Yes, sir. 

Q. And those departments are called units, are 
they not, for bookkeeping purposes ? 

A. That is true. 

Q. And as I think you told Mr. Williams on your 
direct examination the regular department store 
business is designated unit No. 1? A. Yes. 
Or department No. 12 
Yes, sir, that is true. 

And the lunch counter is called Unit No. 2? 
Yes, sir. 

And what is unit No. 3? 

I am really not familiar with 3 and 4. I be- 
lieve, however, it is a drugstore and—well, I can’t 
even you give you an idea. 

Q. I think that is what you told me on your 
deposition, either 3 or 4 constituted a drugstore de- 
partment. You do not have a drugstore department 
in your operation? 

A. No, sir, we don’t. [79] 

Q. And unit No. 5 is the farm, what they call 
farm department or farm unit, is it not? 

A. That is right. 

Q. Do you know of your own knowledge when 
the farm unit or farm department was first set up 
by Gamble-Skogmo, in what year? 

A. In the company as a whole? 

Q. In the company as whole, yes. 

A. I -would say sometime in 1945 or 1946. I can’t 
give you a definite date as to that. 
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Q. And that was set up then like any other de- 
partment or unit of the store operations? 

A. Yes, that is true. 

Q. Now were you familiar with the time that 
Gamble-Skogmo arranged to rent the property fac- 
ing on First Avenue North here in Great Falls 
immediately to the rear of the department store at 
521, 523, 525 Central ? 

A. I am not familiar with that, no, sir. 

Q. That was being rented by Gamble-Skogmo at 
the time you came here? A. Yes. 

Q. What is all on that property, Mr. Cockayne? 

A. Right today? 

@. Yes. 

A. Right today there is furniture, floor covering, 
and rebuilt motors in there now. 

Q. Oh, I'see what you mean. What I was getting 
at first, Mr. Cockayne, was the character of the 
buildings or [80] improvements upon that property ? 

A. Well, it is just a lot and tile building with a 
so-called balcony all the way around it on the inside 
of the building. 

* * % 

Q. Well, in any event, the only improvement 
upon the lot immediately north across the alley from 
the premises in question here is this warehouse ? 

A. That is true, yes, sir. 

Q. That is, it has no display windows or any- 
thing of that character? A. No. 

Q. And the remainder of the property is a vacant 
lot? A. That is true. 
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Q. It would be more specific to say the building 
was on First Alley North in lieu of First Avenue 
North? A. That is true. [81] 

Q. You say you now have in that warehouse 
furniture and things of that character? 

That is true. 

That is, you are using it as a warehouse ? 

Yes. 

And how long has that situation been true? 
Well, off and on ever since I have been here. 
That is throughout the period that Gambles 
have had the warehouse under lease there has been 
furniture and other things stored in there? 

A. Yes, sir, that is correct. 


2 Paes 


Q. For warehouse purposes ? A. Yes. 
Q. And that was in connection with your opera- 
tion of the department store ? A. Yes. 


Q. You carried furniture as a part of the opera- 
tions of the store or department No. 1? 


A. Yes, sir. 
Q. And would that be true all of the time you 
have been manager of the operation ? A. Yes. 


Q. Anything else in there other than furniture 
during the time you have been manager ? 

A. All of the farm parts. 

Q. All of the what? 

A. All of the farm parts. 

Q. And those would be repair parts and replace- 
ment parts for the larger farm machinery ? 

A. That is correct, for the implements which we 
sell. 
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Q. I am not entirely clear, Mr. Cockayne, as to 
what [82] you mean by implements. I have been 
used to calling the larger things such as combines 
and tractors and mowers and wagons as farm ma- 
ehinery, and implements as shovels and things of 
that character. 

A. We reverse it and in order to make it easier 
for us we call them implements. 

Q. Everything is implements, is that right? 

A. The parts carried were parts to service the 
implements we sell. 

Q. And by implements you mean tractors, com- 
bines ? 

A. Tractors, combines, mowing machines, ma- 
nure spreaders. 

Q@. And by repair parts you mean parts to re- 
place parts of those machines that have been worn 
out ? Ae, Nes: 

Q. Or injured in some fashion ? A. Yes. 

Q. Now is there anything else in this warehouse 
other than furniture and the parts? 

A. No, sir. 

Q. Now where were the machines themselves 
kept, the farm implements? 

A. In the lot directly behind that building, and 
in the building and lot that we rented from Roy 
Anderson Company at 23rd Street and 9th Avenue 
North. 

Q. Can you tell me how that property was rented 
from Roy Anderson ? A> Nopisixy 3 can’t. 
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@. Was that being rented at the time you came 


out here? A. Yes. [83] 
Q. So that would be some time prior to Septem- 
ber, 1947? A. That is true. 


Q. There was no building for the display of the 
tarm machines? By machines I mean tractors, com- 
bines and things of that sort. There was no building, 
was there? 

A. Well, there was no building with glass win- 
dows in front of it if that is what you mean? We 
used the building at Roy Anderson’s for displays 
and sales and also the lot directly in front of the 
building. 

Q. Was there a telephone in the warehouse? 

A. Yes, sir, there was. 

Q. Across the alley from the department store? 

A. No. There was a telephone at the Roy An- 
derson warehouse. 

Q. What was the telephone number? 

A. Roy, do you know? I can’t tell you. 

Q. Don’t answer it if you don’t know. 

A. I don’t know. 

Q. I was wondering if that telephone was an ex- 
tension of the telephone in the department store? 

A. No, sir, 1t was not. 

Q. Do you know when the telephone was put in 
the building up at Roy Anderson’s? 

A. It was after I came out here. It wasn’t here 
when I came. [84] 

Q. By the way, what is the number in the store? 

A. 4884. 
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Q. I understand you had no telephone or no 
extension in the small warehouse across the alley? 

A. That is true. 

Q. Now, in a general way, was there anything 
stored in this warehouse along the line of tractor 
tires and things of that character? 

A. Occasionally. 

Q. Where were the items such as tractor tires 
displayed and sold? 

A. In the department store in the tire depait- 
ment. 

@. In the department store? A. Yes. 

Q. They were not carried as a part of your farm 
store then? A. No, sir. 

Q. Were the replacement tires carried as a part 
of the farm store operation ? A. No, sir. 

Q. No tires at all? 

A. No, sir. Excuse me, let me rectify that. Now, 
trailers, there’s some items come with tires on them, 
rubber tires. 

Q. That would be true of tractors, would it not? 

A. Yes, that is right. 

Q. And trailers and things of that sort and 
wagons? 

A. Yes. And I believe at one time we did have 
some implement tires there. 

Q. When you say ‘‘there,’’ you mean in the small 
warehouse [85] across the alley? A. Yes. 

Q. And those were carried then, the tires and 
things were carried as a part of your farm store 
operation ? 
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A. Those that I just now mentioned, yes. 

Q. Now, of course, you did a good deal of ad- 
vertising, did you not, so far as your store was 
concerned and so far as each one of the units of 
your store were concerned ? A. Yes, sir. 

@. And where did you direct the public to go 
in the advertising? 

A. In most cases the department store. 

Q. You gave the number, did you not, 521, 523, 
925 Central Avenue? A. Yes. 

Q. And in many of the advertisements there is 
a reference to Mr. Al Hunt, or ‘‘see Al Hunt’’? I 
believe you mentioned Mr. Hunt’s name this morn- 
ing in the testimony ? A. Yes, sir. 

Q. As I understand it he was the manager under 
you of the farm department? 

A. That is true. 

Q. You, however, as manager of the store opera- 
tions in Great Falls, had supervision of all three 
departments, did you not? 

A. Yes, sir, that is true. 

Q. You were the boss? A. Yes, sir. 

Q. And I believe in your deposition you told me 
that you received a commission upon sales made by 
all three [86] departments ? 

A. Yes, sir, that is true. 

Q. And that is true up to the present time, is it 
not? A. Yes, sir. 

Q. Now you told me that the advertisements 
which were put in the papers by Gambles directed 
customers to go to the department store? 
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A. Yes, sir. 

Q. And when a customer came into the depart- 
ment store did he find Mr. Hunt there? 

A. No, sir, he did not. 

Q. And was he directed to go anywhere by some- 
one in the store? 

A. He was directed to go to the building on the 
alley as you stated on First Avenue North. 

Q. So he first came in the department store and 
was directed to go across the alley? 

A. That is true. 

Q. And there he found Mr. Hunt? 

A. That is correct. 

Q. Now did the farm store carry any cash, petty 
eash over there in the warehouse? 

A. During the parts of the season, during the 
busy season. 

Q. During the part of a year? A. Yes. 

Q. And the busy season would be three or four 
months out of the year? A. Yes. 

Q. And did that petty cash account amount to 
anything in money? A. $20.00. 

Q. And where did that money come from? [87] 

A. From the store. 

Q. And who gave it to him? 

A. Hither myself or the office manager. 

Q. And what was done at night with that petty 
cash fund? 

A. It was checked back in to the store. 

Q@. And I believe you said something when a 
large check came in to the farm department it was 
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immediately brought over to the business office? 

A. In most cases it was, yes. 

Q. That would be a check in payment for a trac- 
tor or some large machine? A. That is true. 

Q. But the cash probably was not brought into 
the office until just about the time the store closed, 
is that right? A. That is true. 

Q. Now, where was the business office for all 
three of the departments ? 

A. On the balcony of the department store. 

Q. And how many employees did you have there 
in the business office? 

Oh, anywhere from four to six or seven. 

I can’t hear. 

It would be say approximately five. 

It would average five? 

That is true. 

And the business operations of the entire 
stone that is, all three departments, was handled 
there from that business office ? 

A. Yes, the money was accounted for there. [88] 

Q. Not only that the orders were made from 
there for goods, were they not? 

A. Yes and no. 

Q. Well, that doesn’t mean very much to any- 
one. You understand what I mean? 

A. Yes, and it is true and it isn’t true. 

Q. Let me get at it this way. You do, as man- 
ager, order goods, I assume, practically every day 
of the year? A. Yes, sir. 

Q. And from where do you order those goods? 
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A. From the department that we might be order- 
ing. In other words, we have a stock record system 
and when we order merchandise we order it because 
merchandise has been sold. 

Q. I see. From where do you order it? 

A. And I say from the department from which 
we are ordering. 

Q. Of course, I am confused. 

A. Let me explain it this way. If we were going 
to order shoes, you would first take your stock ree- 
ord book and count the shoes on hand and then lay 
this book down, and usually—well, you would write 
the orders buying back the shoes that you have sold. 

Q. And from where would you get those shoes? 

A. From Minneapolis. 

@. Well, that is what I am trying to get at. You 
would order it from the headquarters of the Gamble- 
Skogmo some place? [89] A. That is true. 

Q. They maintain a warehouse here in the State, 
do they not? A. That is true. 

Q@. And your order would perhaps be filled out 
of one of those warehouses ? A. That is true. 

Q. But your order would go direct from on the 
fioor ? A. Well, not all cases. 

Q. And who would make that order? 

A. The department head involved. 

Q. And each one of the departments has a de- 
partment head, is that right? A. Yes. 

Q. Just the same as Mr. Hunt is the head of the 
department store and someone else is the head of the 
various departments in the department store? 
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A. It isn’t quite that way. There is a man in 
charge of the main floor and all of the clothing, and 
another man in charge of the basement. 

@. Now do those orders have to be approved by 
you? A. No, sir. 

Q. Do they go to the business office? 

A. Yes, for mailing. 

Q. And do you do any checking up there in the 
business office ? A. Quite often I will, yes. 

Q. Now, are any goods handled by catalog so far 
as Gamble is concerned. [90] 

A. You mean where the customer would come in 
or send in an order ? 

Q. The customer would come in and look at a 
catalog? 

A. It would be very very little, if any. 

Q. But you do, I assume, and particularly in 
connection with farm machinery, have a large num- 
ber of brochures and things of that sort describing 
machines like automobiles are described ? 

‘A Yes: 

Q. Telling what they do and how they are made 
and what for? A. Yes, sir. 

Q. And where are those kept? 

A. All over the store. 

Q. All over the department store? 

A. Right, and required 

Q. And if a man came into the department store 
with reference to some particular farm machine or 
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replacement, he could obtain one of those brochures 
or advertisements there in the department store? 

A. It wouldn’t have been improbable but in most 
eases he would have been referred to Mr. Hunt 
across the alley. 

@. But nevertheless they are kept for customers 
in the department store ? A. 'There’s books. 

Q. Now from what place where the employees 
paid, from the business office ? 

A. The checks were made there. 

Q. Were made and delivered from there to vari- 
ous [91] employees? A. Right. 

Q. And that practice was true with reference to 
all the employees of all of the departments ? 

A. Yes, sir, true. 

Q. During the period of time that you have been 
manager ? A. Yes, sir. 

Q. Now, do I understand in the business office 
all of the records of the Gamble operation here in 
Great Falls are kept and maintained ? 

A. All of the sales records. 

Q. Well, what other records are there? 

A. Stock records. 

Q. By stock records you mean the inventory that 
is kept up? A. Yes, sir, that is true. 

Q. What other records besides the stock records 
and sales records are there? 

A. Demonstration records. 

@. What do you mean by that? 

A. Merchandise out on demonstration, radios, re- 
frigerators, ete. 
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Q. That is some sort of receipt showing 

A. Showing where the merchandise is, and also 
records of that in stock. 

Q. Where are these demonstration records kept? 

A. In the department involved. [92] 

@. And is any copy sent up to the business office ? 

A. No, sir, there isn’t. 

Q. Nothing comes to the business office like an 
actual sale has been made of the particular item 
involved ? A. That is true. 

Q. And then as soon as that sale is made whether 
on credit or by cash the record of that transaction 
comes to the business office? 

A. Yes, that is true. 

@. And when does it come to the business office ? 

A. The following morning when the eash reg- 
isters are checked. 

Q. And that would be in the form where the 
transaction is a credit or 

A. That would be a cash sale. 

Q. That would be simply a sale slip? 

A. Well, it would be a record on the cash register 
tape of the sale. 

«. Well, do you also in the business office check 
the tape against the individual sales slips? 

A. Yes, sir. 

Q. And the sales slips and the tape comes into 
the business office ? A. There is no sales slips. 

Q. You don’t have sales slips? 

A. No, sir, automatic with the cash register. 

Q. Now in the event of a credit sale? [93] 
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A. That is rung up in the office. 

Q. Itis what? 

A. It is rung up in the office, in the office cash 
register. An okay is given to the party involved 
and they go back down and pickup their merchan- 
dise. 

Q. So that in the event a person comes in there 
and wants to charge or buy on contract, that must 
be approved by the business office? 

A. Yes, sir. 

Q. And if it is a contract, as I understand you, 
the contract may be prepared out on the scene, that 
is, out where the purchaser lives in the event of the 
farmer who desires a demonstration but it must be 
approved by the business office ? 

A. In all eases, yes. 

Q. Now, after the business office has received 
the sales records for a particular day, and I am 
including all three departments, then what is done 
by the business office with reference to those sales? 

A. They are recorded on a report and one copy 
is kept in the office and one copy is forwarded on 
to Denver. 

Q. To Denver? A. Yes, sir. 

Q. And are the sheets that you identified as being 
the records of Gamble-Skogmo covering the sales 
and operations over a period of years, are they made 
up in Denver? A. Yes, sir, they are. 

Q. And a copy is sent to you, is that right? [94] 

A. Yes, sir. 

Q. And a copy goes to the Minneapolis office ? 
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A. Yes, sir. 
Q. And a copy maintained in Denver? 
A. Yes, sir. 
Q. Are these records made up daily by the Den- 


ver office ? A. No, sir. 
Q. They are made up daily, however, by the busi- 
ness office here in Great Falls? A. Yes, sir. 


Q. Covering all three departments? 

A. Yes, sir. 

Q. And at least at the end of every month a copy 
of the month’s business, record of the month’s busi- 
ness, including income and expenses is sent to you? 

A. Yes, sir. 

Q. And that is what we have here on this table? 

A. Yes. 

Q. Covering the period 19438, I think you said, 
down to sometime in 1949? 

A. Yes, sir, that is true. 

The Court: We will take a recess. (3:20 p.m.) 


(Court resumed, pursuant to recess, at 3:45 
o’clock p.m., at which time all parties and coun- 
sel were present. ) 


DALE COCKAYNE 
resumed the stand and testified as follows: 


Cross-EKxamination 
(Continued) 
By Mr. Hall: 


Q. Mr. Cockayne, was there a cash register in 
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the small warehouse across the alley from the main 
store? A. At times there was, yes. 

Q. During the busy season? A. Yes. 

@. Otherwise all the cash transactions were han- 
dled in the department store? A. Yes, sir. 

Q. And when there wasn’t a cash register there 
the sales slip was made out in the warehouse ? 

A. Yes. 

Q. And brought across the alley to the main 
store? A. Yes. 

Q. And there the transaction was completed ? 

A. Yes, sir. 

Q. And that was true for the greater part of each 


year ? A. Yes, sir. 
Q. Who handled the advertising for the Gamble 
operation here? A. I did. 


Q. You were the advertising manager as well as 
the—— 

A. No, Gordon Williams does our advertising for 
us but it was under my supervision. 

Q. All advertising was under your direct super- 


vision ? A. Yes, sir. 
Q. And you assisted, did you, in getting out that 
advertising ? A. Occasionally, yes, sir. [96] 
% ¥ * 


Q. Will you give me the net amount of wholesale 
sales made by department No. 1 for the month of 
June, 1949? A. $834.97. 

Q. That is $834.97? A. Right. 

Q. And the net retail sales $48,605.04, and those 
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are totals which we would use in ascertaining the 
2% vental, are they not? 

A. No, sir, they are not. 

Q. Allright, now what would you eliminate from 
those [97] totals ? A. The wholesale sales. 

Q. And why do you eliminate entirely the whole- 
sale sales? 

A. It is so stipulated in the lease. 

Q. What do you mean by that, Mr. Cockayne? 

A. As I understand it, I am not a leaseman. 

Q. I understand but I just wanted an explana- 
tion from you what you mean that they were elimi- 
nated from the lease terms? 

A. First, it is a sale to another Gamble store. 

Q. Let me ask you about that, Mr. Cockayne, 
there are more than one variety of what we eall 
Gamble stores, are there not? 

A. Yes, that is true. 

Q. There are the regular Gamble Stores oper- 
ated by Gamble-Skogmo, such as the Great Falls 
store? A. Yes. 

Q. And various places in Montana and else- 
where? A. Yes. 

Q. In addition there are smaller stores operated 
by individual owners on some sort of franchise ar- 
rangement to use the Gamble name? A. Yes. 

Q. Now how do you designate between those two 
stores in your wholesale sales ? 

A. Well, these wholesale sales here, Mr. Hall, 
would represent sales to that type store. 

Q. Which type store, to a dealer type store, that 
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is, an individual ? A. Owned store. [98] 

Q. Not owned by Gamble? 

A. No, sir. A Gamble store. A transfer of mer- 
chandise to a Gamble store is merely an inventory 
control problem. In other words, if I transfer a set 
of tires, or a refrigerator would be a better example, 
from here to Havre, it is taken from my inventory 
and is put on the Havre inventory. 

Q. Let me ask you this question. Is the Havre 
store the same species as the Great Falls store? 

A. Yes, sir. 

Q. Now let’s go to some smaller place where 
there is a dealer, an individual person operating 
under the Gamble name? A. Yes. 

Q. Can you give me one? 

A. Yes, Fort Benton. 


Q. Fort Benton? A. Yes. 
Q. And does this represent any transfers to such 
a dealer? A. Yes, it does. 


Q. And did you exclude that from the goods 
under the 2% rental provision ? 

A. Yes, that is what this sale here is is sales to 
those stores. 
To that species of stores? 
Yes, sir. 
Not to the regular Gamble-Skogmo stores? 
Yes, sir. 
You said yes, sir? 
This is sales represented to a dealer sale. 
Operating under the name of Gamble? [99] 
Operating under the name of Gamble and 


>OPOobOPS 
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does not represent transfers of merchandise to any 
branch store. [100] 
* * * 
Q. In your direct examination you spoke of the 
costs which were charged against the various depart- 


ments, do you recall that? A. Yes. 
Q. I think you said there was a cost set up for 
bookkeeping? A. Yes. 


Q. Well, that isn’t an actual payment, is it? 
That is just a bookkeeping transaction; that is, one 
department doesn’t pay somebody else for keeping 
books for it? 

A. Well, let me say, and I think I said this 
morning, our purpose in keeping the three sets of 
books is to know exactly where we are on those three 
different units at all times. 

Q. In other words, you want to see if any par- 


ticular unit is operating at a loss? A. Yes. 
Q. And if it is operating at a profit, what the 
profit is? A. Right. 


Q. But that is all compiled in the one store op- 
eration, is 1t not? 

A. Yes, I would say that it is. 

Q. In other words, you don’t actually charge for 
your department No. 5 so much for keeping books, 
except as a bookkeeping transaction? 

A. That is true. 

Q. The money you take in from the three de- 
partments goes into one pot, does it not? 

A. Yes, sir. 

Q. Asa matter of fact, Department No. 5 never 
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had [101] any bank account, did it, during the en- 
tire time it was in operation ? 

A. I ean’t say this for sure, however, I think it 
did have. On the origination of several of those 
departments entirely separate bank accounts, separ- 
ate manager, separate everything was set up at some 
of the poimts. 

@. Where, in Great Falls? 

A. I don’t know whether it was here or not. 

Q. I simply glanced at a large number of these 
sheets and department No. 5 was without a bank 
account. 


A. You could tell from there very quickly. 

Q. Did department No. 2 have a bank account? 
A. Not since I have been here. 

Q. Iam talking about all of them. 

A. Yes, sir. 

Q. Just one store has a bank account? 

A. Yes. 

Q. Out of that you are paid? A. Yes. 

Q. Advertising paid? ec: 

Q. All costs of operation paid? A. Yes. 


%* * % 
DALE COCKAYNE 
Redirect Examination 
By Mr. Williams: [102] 


Q. Mr. Cockayne, you testified a few minutes ago 
on cross-examination that the warehouse on First 
Avenue North, which is not the premises involved 
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in this lease, occasionally stored tractor tires, did 
you not? A. Yes, I did. 

Q. Would you state that some of those tires were 
occasionally sold under department No. 1, which is 
the department store? 

A. The tractor tires belonged to department 1 
and were sold in the department store. 

Q. As such then do I understand the tractor tires 
are not farm implements or farm parts and are not 
part of unit 5? 

A. That is true. Unit 5 consists of implements 
and parts for the implements that are sold. 

Q. I understand that occasionally tractors come 
equipped with tires, as such are they considered, are 
the tires considered part of unit lor part of unit 5? 

A. Unit 5. 

Q. I believe you stated on direct examination 
that there had never been an item of unit 5 sold 
in the department store? 

A. That is true. [103] 

¥ ¥ ¥ 

Q. I believe you stated on cross-examination that 
all orders went through the business office in the 
department store? 

A. Merely for the purpose of mailing, yes. 

Q. What is the situation on orders, what was the 
situation upon farm store orders? 

A. The same. 

Q. What do you mean by the same? 

A. That they were just dropped in the mail 
basket and taken to the post office with the rest of 
the letters. 
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@. Who writes up the orders on farm store 
orders ? 

A. Ian better say Al approves them. 

Q. By Al, you mean Al Hunt, the farm store 


manager ? me Wiesi-sin 
Q. After he approves them, what does he do with 
them ? A. Puts them in the mail. 


‘Q. Im a sealed envelope? 

A. I can’t answer that, Carter. 

Q. What I am getting at, do you yourself super- 
vise or make out these orders on farm store pur- 
chases ? A. No, sir, I do not. 

Q. Do I understand you to say when they go 
through the business office they are merely dropped 
in the mail bag there [104] and not examined by you 
personally ? Aw whatusstruce, 

Q. I believe you stated on cross-examination that 
the employees who worked for the farm store were 
paid and the checks made out in the business office 
located in the department store? 

A. That is correct. 

Q. Who determines how large or how smal] those 
checks are? 

A. Al Hunt. He keeps the time for them and 
turns it in and the girl writes the checks, and I sign 
them or Bob Grubber would sign them. 

Q. Then the only thing in that procedure is 
merely the stenographic work of writing the checks 
and the formal signature? A. That is true. 

Q. Do you know the approximate total square 
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feet involved in the department store leased by that 
written lease dated December 27th, 1943? 

A. Oh, I would say approximately 20,000 square 
feet. 

Q. And how many square feet are in the business 
office which we have been discussing, composing the 
manager’s office, sales office and credit office? 

A. I would say it is approximately ten by thirty, 
about 300 square feet. 

Q. Does the farm store have a connection with 
any other part of the department store except the 
business office? Does [105] it transact business with 
any other branch or unit of the department store 
located at 521 Central Avenue? 

A. No, sir, it does not. 

Q. There has been some discussion here of whole- 
sale sales, does the Great Falls Gambles store have 
a general wholesale business ? 

A. No, sir. We frown on what we already have. 

Q. And what is the nature of your wholesale 
business ? 

A. I ean best tell you that, Carter, by attempting 
to explain how we function. We have a warehouse 
in Billings, which is set up to take care of these 
dealer operations around through the territory, and 
we also draw our own merchandise from that ware- 
house. We draw some of our merchandise; the 
balance of it, of course, comes direct from the ven- 
dors. The sales that we make to dealer stores, as 
we call them, are sales sometimes on merchandise 
in which we are overloaded on and are extremely 
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anxious just to get our money back out, or a sale 
when he becomes distressed. In other words, a man 
will write down or call up and say, rush me out a 
tire or tires, from Fort Benton so we will put a tire 
on the bus and he will have it in Fort Benton that 
evening. We do not encourage it in any way, shape 
or form because we are set up on that in Billings. 
and when you sell it at wholesale prices you can’t 
run a retail store and do it, and it is merely an ac- 
commodation and we frown on it [106] except when 
we are overloaded on merchandise and attempt to 
sell it to them just to get our money back, which 
has happened in this store, but it isn’t a common 
practice. We don’t like the business and we don’t 
want it. 

Q. Does the Great Falls Gamble store make any 
profit ? 

A. Actually you lose money; that is why I say 
we don’t want it. 

Q. As I have understood you these sales are all 
transfers of merchandise to the other Gamble stores, 
is that correct? 

A. Other Gamble dealer stores. 

Q. Do these Gamble dealer stores bear the name 
of Gambles? A. Yes, sir, they do. 

Q. Without exception? A. Wests. 

Q. I believe you stated that the part of the book- 
keeping expense was charged to unit 5, is that cor- 
rect ? 

A. As close as humanly possible we charge all 
the expense to the store involved, ves, sir. 
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Q. And also you stated all the money went into 


a common fund? A. That is*iue: 
Q. After the money goes into the fund here what 
happens to it? A. It is put in the bank. 


@. And from there where does it go? 

A. The transfer checks are now to Continental 
Illinois Bank in Chicago. I believe that changes 
periodically but I think that is right. [107] 


* * * 


DALE COCKAYNE 


Recross-Examination 
By Mr. Hall: 


Q. As I understand you, Mr. Cockayne, you say 
during the period of time you have been manager 
tractor tires have been stored in the small warehouse 
across the alley from time to time? 

A. In some cases, yes. 

Q. Yes, and that those tires belonged to depart- 


ment No. 1? A. Yes, sir. 

Q. And you did tell me that furniture had been? | 
A. Yes, sir. 
Q. And was now being stored there? | 
A. Yes, that is true. | 
Q. And that belongs to department No. 1? | 
A. Yes, sir. 

Q. And has at all times belonged to department | 


No. 12 [108] 


* *& | 


Q. Now a question or two I intended to ask you | 
: 
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on your original cross. You said that Gamble- 
Skogmo had quit the farm department? 

A. Here in Great Falls, yes, sir. 

Q. Only in Great Falls? 

A. Yes, sir. [109] 

Q. They are still operating the farm department 
elsewhere ? A. West 

Mr. Hall: I think that is all. 


DALE COCKAYNE 


Re-redirect Examination 


£ ¥ * 


Q. You stated on cross-examination that the 
amount which was expended for remodeling would 
ultimately go to McNair Realty Company at the 
termination of the lease in 1954, would it not? 

A. Yes, sir. 

@. I believe you also stated on direct examina- 
tion that that amount expended for prepaid lease- 
hold or improving the premises was amortized dur- 
ing the life of the lease, was that correct? 

A. Yes, sir, that is true. 

Q. ‘Then what would be the status of that account 
when the lease terminated by its own terms of 1954? 

A. It automatically would have amortized itself 
off. Actually we call it a part of our rent is actually 
what it amounts to. 

Q. Would you explain that statement? [110] 

A. Assuming we spent to make it easier figuring 
$9,000 and we had a five-year lease on a building 
in which we paid $1,000 a year rent through the 
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actual lease with that our rent would be $2,000 a 
year, so come the end of the five years the work we 
had done would have automatically amortized itself 
off and so far as we are concerned would have been 
paid for. 

Q. But if the lease were terminated prior to the 
expiration ? 

A. Then you would have lost that amount of 
money, that is true. 

@. I also understand that when the lease would 
terminate by its own terms Gamble-Skogmo would 
have the cost and expense of removing the fixtures, 
is that right? A. That is true. 

Q. What would be the situation as far as the 
amortization of those items at the termination of the 
lease? 

A. Well, it would be the same as the prepaid 
lease, Carter. In other words, there is a difference 
in the way those two accounts are amortized off, 
I believe. I think Mr. Hill can give you the exact 
way that is done. I do know the prepaid leasehold 
is amortized over the time of the lease and fixtures 
and furniture amortized over a ten-year period. 

Q. And if the lease terminated by its natural 
terms in [111] 1954, you would then have had four 
years more use of those fixtures, is that correct? 

A. That is true. 

Q. And to a large extent they would be written 
off your books? A. That is all. 


* * x 
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| Re-recross-Examination 
By Mr. Hall: 


Q. This amortization matter is purely and simply 
a matter of bookkeeping, isn’t it? 

A. Yes, sir, it is. 

Q. You just take an arbitrary amount and 
charge it off each year? 

A. Not an arbitrary amount, Mr. Hall. If we 
spent so much money, of course, for tax purposes 
and so forth you have to be actually careful there so 
it is charged off during or over the life of the lease. 

Q. But you won’t over amortize for tax pur- 
poses, is that true? A. That is true. 

Q. And that is included in the item shown upon 
these store statements and included in the items in 
store statements under light and heat? 

A. No, it is in on prepaid leasehold about four 
columns up from the bottom. Account [112] 259. 


ALVIN HUNT 
was called as a witness for plaintiff, and having been 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Williams: 


What is your name? A. Alvin Hunt. 
Where do you reside? 

1703-2nd Avenue North. 

In Great Falls? 


OPoe 
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A. In Great Falls, yes, sir. 

Q. How many years have you lived in Great 
Falls, Montana ? 

A. I have lived in Great Falls, Montana, since 
1942. ; 

@. Where did you reside before that? 

A. At Belt, Montana. 

Q. For how many years? 

A. From 1939 until 1942. 

@. What is your present occupation? 

A. My present occupation up to date is still farm 
store manager for Gamble-Skogmo. 

Q. Is that your official title? 

A. That is my official title. 

@. And when did you become the farm store 
manager for Gamble-Skogmo, Inc.? 

A. January 1, 1948. [113] 

@. Had you worked in the Gamble farm store 
prior to that time? A. Yes, I had. 

Q. For how long? 

A. In the spring of 1947. 

Q. That was when you started? 

A. When I first started for Gamble-Skogmo, yes. 

@. And how long have you been employed by the 
Gamble store in Great Falls, Montana? 

A. Since I believe in September of 1946. 

Q. Fiat how many years have you been involved 
in the sale of farm machinery? 

A. Since January 1, 1948. 

Q. Prior to that what were the nature of your 
duties ? 
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A. I done service work on farm machinery after 
it went out to the customer and set it up and helped 
unload it from the ears and such work as that. 

Q. Do you know when the farm store started 
operating in Great Falls, Montana? 

A. Sometime in the early part of 1947. 

Q. When you went to work for Gambles in the 
spring of 1947 what premises were being used for 
farm sales? 

A. Well, the warehouse in the alley directly be- 
hind the department store was used for repair parts 
and the lot behind the store was also used for storing 
and for displaying of farm machinery. 

Q. Just a minute. When you say the lot behind 
the store do you mean the lot which faces on First 
Avenue North? [114] 

A. That is correct. The address would be about 
520 First Avenue North, I suppose. 

Q. What other property was being used for farm 
sales ? 

A. The other property used was a lot rented from 
the International people on First or Second Avenue 
South. I don’t know exactly what the address would 
be. That lot was mostly used to set up and get the 
machines ready. It was unloaded there from the 
ears and set up for delivery to farmers, or to the 
lot on 520 First Avenue North. 

Q. What premises have been used recently for 
the storage and display of farm store items? 

A. For the last two years there has been used 
the property directly back of the store on 520 First 
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Avenue North, using the warehouse and that lot, 
and also a large warehouse and lot at 23rd Street 
and 9th Avenue North, which was rented from Roy 
Anderson. 

Q. Where are the parts to the farm implements 
stored and sold? 

A. The parts were stored and sold from the 
building directly back of the store or lot that would 
be known as 520 First Avenue North. 

@. And where have the heavy implements under 
the farm store been displayed and sold? 

A. They are displayed and sold in part back of 
the store on that lot, 520 First Avenue North, and 
also from the [115] warehouse and lot at Roy 
Anderson’s at 28rd Street and 9th Avenue North. 

Q. How far is the lot that you lease from Rov 
Anderson from the department store? 

A. It is approximately two miles. 

Q. Is Gamble-Skogmo, Inc., still in the business 
of selling farm store items? 

A. Gamble-Skogmo, yes, are still selling farm 
machinery, but not in Great Falls. 

Q. When was the farm store in Great Falls dis- 
continued ? A. About thirty days ago. 

Q. So that, although you still have the title as 
farm store manager, you no longer have a farm 
store, is that correct? A. That is correct. 

Q. Would you tell the court the manner in which 
a normal routine sale would take place of a farm 
store item? 

A. Well, the normal routine sale, cash sale of 
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a piece of machinery, generally the customer comes 
into the store and is interested in the type of ma- 
chines and the price and so forth, and wants to see 
the machine, so he is taken out and shown the 
machine, shown how the machine is operated, and 
after the sale is made the sales slip is written up 
and the cash is received from the customer, and 
arrangements for the delivery of the machine is 
made. And after that machine has been delivered 
or after the sale has been completed, and if [116] 
I happened to have made the sale myself, I took 
the money sometime during the day and turned it 
in with a duplicate copy of the sales slip to the 
main office to be banked. 

A. Now you understand that on the books there 
is a unit 5; is unit 5 the same as the farm store 
items ? 

A. Unit 5 is the farm store items, definitely. 

Q. Has the farm store sold any items other than 
unit 5? A. No, they haven’t. 

@. Have any items of unit 5 been sold elsewhere 
than in the farm store? A. No, they haven’t. 

Q. During the time that you have _ been 
acquainted with the farm store operations here in 
Great Falls, has any item of unit 5 been stored or 
displayed in the department store at 521, 523, 525 
Centra] Avenue? 

A. No, sir, there has never been any implements 
of any type stored or sold from that store. 

Q. Briefly, what is the general nature of the 
items vou sell in the farm store? 
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A. Well, the items we sell in the farm store 
would be combines, tractors, plows, mowing ma- 
chines and siderakes, and naturally those machines 
after they have been in the field have to be repaired, 
so there have to be repair parts stocked and sold 
to keep these machines in operation, and that is 
what unit 5 consists of. 

Q. During the operation of the farm store when 
you were [117] in charge, where were your head- 
quarters ? 

A. My headquarters were in the building on the 
alley on 520 First Avenue North. 

Q. Did you have an office in that building? 

A. JI had an office in that building, yes. 

Q. Did you do any book work in that building? 

A. I done all my book work in that building. 

Q. During the time you were manager, did you 
have occasion to have anybody working for you? 

A. Yes. 

@. How many employees have you had working 
for you? 

A. Well, the amount would vary, depending on 
the season. In the busiest season we had an aver- 
age of about 5 or 6, and other times there would 
be one or two. 

Q. Did you have any outside salesmen who were 
selling farm store items? A. Yes. 

To whom did they report? 

They reported to me. 

Were you responsible for their actions? 
Right. 
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Q. Did they ever have occasion to report to the 
department store? 

A. No, they didn’t have any occasion to, because 
they were instructed to report to me. 

Q. In the farm store did you have occasion to 
hire men to assemble the farm implements? 

A. I had occasion to hire men to assemble the 
farm [118] implements, yes. 

Q. Where was that work done? 

A. At 28rd Street and Ninth Avenue North, at 
the Roy Anderson property. 


@. Under your supervision ? A. Right. 
Q. Did you have any occasion to have any me- 
chanics repair farm implements? A. Yes. 


Q. Where was that work done? 

A. That was done at 9th Avenue and 23rd Street 
North. 

Q. And if the implement had been sold and was 
on the farmer’s premises, did the farm store still 
handle repairs on those? As Yes: 

Q. Was that under your supervision ? 

A. That was under my supervision. 

Q. Who had the authority to hire and fire all 
these employees ? 

A. JI had the authority at all times to hire and 
fire the employees. 

Q. Did you have a telephone? 

A. There was a telephone at 23rd Street and 
9th Avenue North. 

Q. Was that an extension of the phone of the 
department store? 
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A. No, it wasn’t an extension of the phone of 
the department store because, if it had been, you 
would have to make [119] calls through the store 
to get outside, and you could make calls long dis- 
tance or any place from that phone. 

Under whose supervision were you? 

I was under Mr. Cockayne’s supervision. 
Did you have any other supervision? 

Mr. Joe McNutt, District Manager. 

Where is his office? A. Billings. 

Did you have any other supervisors ? 

Mr. Phil Blicken of Denver. 

You stated that there has never been an item 
of unit 5 or a farm store item sold or displayed on 
the department store premises; would it be possible 
to display a farm implement there? 

A. It would be possible, but you would run into 
such expense to get it in through the doors. The 
doors were too small and it would have to be torn 
down completely and reassembled in the depart- 
ment store, and the department store would not 
have floor space to warrant such a deal of display- 
ing farm machinery inside the building. 

Q. I believe you stated when you were describ- 
ing the normal sale that the prospective purchaser 
would find you in the store, or some other sales- 
man; were you referring to the department store? 

A. Twas referring to the farm store. I fell heir 
to a little sign up over this warehouse, ‘‘Gambles 
Farm Implements,’’ [120] and that is what I con- 
sidered a store when I am talking about a store. 
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Q. Did you ever make the first contact with a 
prospective purchaser in the department store? 

A. ‘That was possible that I could have been in 
the store sometime during the lunch hour or eating 
my lunch or something to that effect, and a person 
probably contact me at that time, yes. 

Q. Do you remember any occasion when you 
were in the department store on business and con- 
tacted a prospective purchaser? 

A. Not anything, any definite deal, no. 

Q. As I understand it, after you have demon- 
strated and the prospective purchaser has agreed 
to buy a farm implement and you are ready to com- 
plete the sale, that is done where? 

A. Well, it just depends on where we were at. 
T have completed a good many sales in my own 
automobile. I have completed them in this ware- 
house on 520 First Avenue North, and I have com- 
pleted them in the lot behind this building, and also 
the Roy Anderson warehouse at 23rd Street and 
9th Avenue North. 

Q. Now from the time the prospective purchaser 
is first contacted until the sale 1s completed, what 
part of the transaction takes place in the depart- 
ment store? A. There is none. [121] 


€ * * 


Q. Now you stated a minute ago that the mer- 
chandise was delivered to the customer; who made 
those deliveries ? A. Some of the outside men. 

Q. Were they working for the farm store or 
department? 
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A. They were working for the farm store. 

Q. Do you know of anything any employee of 
the department store delivered a farm store item? 

A. No, there never was any time when an em- 
ployee of the department store delivered any items 
from the farm department. 

Q. I understand now that the part of the book- 
keeping for the farm store was done by the busi- 
ness office in the department store; is that correct? 

A. That is correct to the extent of taking care 
of the sales and making an accounting of it. That 
part of the bookkeeping, that was all that was done 
in the office. 

Q. Was the farm store charged for a share of 
the bookkeeping operation? 

A. That is correct. [122] 

Q. Was the farm store charged for any other 
items of expense on the department store? 

A. No, I don’t believe it was. 

Q. You didn’t pay any on lights of the depart- 


ment store? A. No. 
Q. Or for any of their fixtures? A. No. 
Q. Or for any of their rent? A. No. 


Q. Now what basis were you paid upon? 

A. Monthly salary. 

Q. Did you receive or were you entitled to re- 
ceive a commission or profit ? 

A. I was entitled to receive a commission if 

Qe i 

A. If the profits warranted it, ves. 
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Q. Your profit was determined, was it not, after 
all the expenses were deducted ? 

A. That is correct. 

Q. One of those expenses was rent, was it not? 

A. That is right. 

Q. During the time you were the manager of 
the farm store [123] you did pay rent for the 
premises which you have described as 520 First 
Avenue North and the Anderson warehouse ? 

A. That is right. 

Q. And if the farm store had paid rent for any 
other premises, that would have decreased your 
chance of obtaining a commission ? A. Yes. 

Q. Is that right? A. That is very correct. 

Mr. Williams: That is all. 


AL HUNT 


Cross-Examination 
By Mr. Hall: 


@. Did you ever receive a commission? 

A. No, IL didn’t. 

Q. How much was the farm store charged for 
bookkeeping ? 

A. As to that figure exactly, I couldn’t tell you. 

Q. Well, you really know nothing about it, do 
you, Mr. Hunt? 

A. Well, yes, to the extent as far as the office 
work was concerned in the department store I had 
nothing to do with that. 

Q. You had nothing to do with the bookkeeping, 
did you? 


152 McNoaar Realty Company 


(Testimony of Alvin Hunt.) 

A. I had nothing to do with the bookkeeping 
of the department store, no. [124] 

Q. Or of the farm store? 

A. Yes, I had to a certain extent; not to the 
handling of the cash and rectifying the profits I 
did not. 

@. All you had to do as far as any form of 
bookkeeping was to keep stock records in the ware- 
house ? 

A. Stock records and making up orders. 

Q. That wouldn’t be bookkeeping, would it? 

A. I don’t know why it wouldn’t be, you have 
to keep a record of it. 

Q. By the way, what did you do with your 
orders after you made them out in the warehouse? 

A. They were made out and put into an en- 
velope and put into the mail box in the department 
store. 

Q@. Did you ever have them checked over by 
Mr. Cockayne? 

A. My. Cockayne didn’t check the orders. 

@. Never did? 

A. No, didn’t check the orders. 

@. Now was there anything stored out there in 
that warehouse besides farm implements? 

Yes, there were other items stored out there. 
Quite a lot of furniture stored out there? 
Yes. 

Tires ? A. Tires. 

In other words, the department store was | 
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making use of that warehouse at all times, wasn’t 
it? A. Yes, they were making use of it. 

Q. That is true at the present time, isn’t it? 
Are you [125] employed out there now? 

A. No, I am not employed out there now. 

Q. Where are you working? 

A. Ihave been working part time in Havre and 
part time in the department store this last month, 
this last few weeks of the month. 

@. In the main store? A. Oceasionally. 

Q. And you are still working in the capacity as 
manager of the farm department? 

A. Well, I couldn’t be because I don’t have 
any farm store. 

Q. I misunderstood you; I thought you said you 
were still manager of the farm department? 

A. I am still manager of the farm department 
but I don’t have any farm store here at the present 
time. 

Q. So you have been transferred to the main 
store? 

A. I have been transferred to the main [126] 
store. 

% * % 

Q. Did you have anything to do with the getting 
up of the advertising for the farm department? 

A. J helped with it, yes. 

Q. And J assume you are familiar with that 
advertising over a period of three vears? 

A. Yes, I am familiar with it. 

Q. And you will reeall that in all cases the 
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farm machinery or implements advertised were ad- 
vertised at 521, 523, 525 Central Avenue? 

@. Well, I don’t know. If the address was 
always on all [127] the items from what they were, 
yes. 

@. Whenever there was an address on, that was 
the address? 

A. That was the address, that is right. 

@. And the only phone number given was 4384, 
which is the phone in the store at 521, 528, 525 
Central Avenue, you know that, do you not, Mr. 
Hunt? Ay West 

Q. Are these farm trailers considered as farm 
implements ? A. Definitely. 

Q. They are? A. That is right. 

@. And how about hydraulic manure spreaders, 
are they farm implements? 

A. They are farm implements also. 

Q. And was there a downstairs store in the main 
building there at Gambles ? 

A. In which store, the department store? 

Q. Yes, what they call the downstairs store, isn’t 
it? A. Yes. 

Q. Were any of these farm implements ever 
displayed down there for sale? A. No, sir. 

Q. Do you recall any advertisements in the pa- 
pers in which they were advertised for sale in the 
downstairs store? 

A. What do you mean by that, where it had been 
down in the 

Q. What did you say? 
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A. What do you mean by that? [128] 

Q. An advertisement in the Great Falls Tribune 
advertising these items that I have just talked to 
you about for sale in the downstairs store? 


A. No, sir. 
Q. You say there never was any such adver- 
tising ? A. No, sir. [129] 


* * * 


@. But all of the employees including yourself 
were paid out of the main store, were they not? 

A. That is correct. 

Q. Now in all cases all cash which was taken in 
by the farm department was taken to the business 
office, was it not? 

A. That is right. 

Q. That is, you didn’t maintain any bank ac- 
count for the farm department? ‘A. No. 

Q. And you drew, as I understood Mr. Cock- 
ayne’s testimony, a small amount of money for 
petty cash each day, which amount or what was 
left of it was returned after the close of the busi- 
ness day, was it not? A. Thats ie 

Q. And you had no means during the lax part 
of each year of taking care of any cash in the small 
warehouse, did you? A. That is right. 

Q. And I think Mr. Cockayne said that during 
the very busy period there was a cash register kept 


there ? A. That is right. 
Q. For two or three months, would that be 
about right? A. That is about right. 


Q. Otherwise money and the large checks es- 


156 McNair Realty Company 


(Testimony of Alvin Hunt.) 
pecially were [130] taken immediately, were they 
not, into the business office ? 

A. That is correct. 

Q. Do you recall of any customers being sent 
from the main store across the alley to the small 
warehouse ? 

A. Oh, I have an idea that there were some; as 
to any specifie deal or customer, I don’t remember 
of any. I suppose there were some that were told 
where they would find me or where we done our 
farm business. 

Q. That would be the natural assumption if the 
advertisements directed the customers to the main 
store, wouldn’t it? A. It would be, yes. 

@. Now when certain items were taken out to 
the country for delivery, how was that delivery 
made, Mr. Hunt? 

A. Well, it depended on the type of machine. 
if it was a combine, it was driven out, or a tractor, 
driven out providing it wasn’t too far; and other 
items which couldn’t be driven out or too far to 
drive the other items, a truck would be hired, Great 
Falls Transfer or someone to take this out to the 
farmer. 

Q. And who paid for the truck? 

A. The expense came out of the farm store 
division and was paid out of the office. 

Q. Paid out of the business office? 

A. Paid out of the business office. 

Q@. And afterwards charged against the farm 
department? [131] 
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A. Farm department. [132] 
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ROBERT F. PAPPIN 
was called as a witness for plaintiff, and having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Williams: 


@. What is your name? 

A. Robert F. Pappin. 

Q. Where do you reside, Mr. Pappin? 

A. 2301 Seventh Avenue North in Great Falls. 

Q. How long have you resided in Great Falls? 

A. All my life with the exception when I was 
in the Army and in college. 

Q. What is your present occupation? 

A. General contractor. 

Q. How long have you been working in the con- 
tracting business ? 

A. Well off and on ever since I was out of 
high school, [183] about fifteen years. 

Q. Were you in the contracting business in 
1946? A. Yes, sir. 

Q. With what company were you connected in 
1946? A. Floyd Pappin and Son. 

Q. Are you then a son of Floyd Pappin and 
Son; that is, are you a member of that company ? 

A. Yes, sir. 

Q. What is your official title? 

A. I was the secretary-treasurer of the corpora- 
tion. 
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@. Was that in 1946? A. Yes, sir. 

Q. At that time in 1946, what were the duties 
of your job? 

A. I did the estimating and the contacting of 
the people that we were doing work for and lining 
up the work for the superintendents. 

Q. In doing this estimating, was it necessary 
for you to inspect the premises on which you were 
going to do some work? A. Yes, sir. 

Q. In the year of 1946, did your firm, Floyd 
Pappin and Son, have occasion to do any work on 
the premises known as Gambles store known as 
521, 528, 525 Central Avenue? 

A. The Gamble stores, yes, sir. 

Q. And did you investigate the premises and 
make the preparations to line up that work? 

A. Yes, sir. 

Q. In investigating the premises, did you in- 
vestigate [134] the basement floor? 

A. Yes, sir. 

Q. What was the condition of the basement 
floor in 1946 prior to the time that you started 
doing some work on it? 

Mr. Hall: To which the defendant objects upon 
the grounds and reasons that it is immaterial and 
illustrates no issue in this case. 

The Court: What is the purpose of it? 

Mr. Williams: The purpose is we are interested 
in proving that the plaintiff has expended over 
$20,000.00 in improving the premises in question 
approximately three years ago, and then suddenly 
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three years later their lease is, it is attempted to 
terminate their lease. 

The Court: It might be an element that will 
enter into it. I will let you make the showing sub- 
ject to your objection. 

Mr. Hall: And may I have an objection to this 
line without constantly making objections? 

The Court: It will be understood. 


* * + 


A. When we were called to go down to make 
the estimate on the work that we later did, we in- 
spected the floor. In the north, excuse me, in the 
southeast corner of the building, [135] due to a 
gumbo and water condition this floor had heaved 
in some places as much as three inches. 

@. Were there cracks in this floor? 


A. Yes. 
Q. Was it in a condition it could be used as a 
store floor? A. No, sir. 


Q. I understand that your company put in a 
sump pump on these premises in 1944? 

A. That is my understanding; I wasn’t here 
in 1944. 

Q. And what did you do in connection with 
this basement floor in the Gamble store? 

A. Well, we removed the existing floor, the floor 
that existed at that time and installed drain tile 
to the sump pump from the corner of the boiler 
room to the sump pump, and also from the north- 
east corner to the sump pump and each wall to the 
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sump pump draining the area so any further water 
that would get in there would be drained away. 

Q. In other words, you put in practically an 
entire floor? A. All except the boiler room. 

Q. What type floor was that? 

A. Reinforced concrete. 

Q. At the time you were doing this work, who 
hired you to do it? A. Gamble-Skogmo. 

Q. And what representative of Gamble-Skogmo? 

Ps irs alien, 

Q. Is that the same Bill Hill that sits on my 
left? [136] A. Yes. 

Q. Will you tell the court very briefly, Mr. 
Pappin, what other work was done at the Gamble 
store by your company in 1946? 

A. We removed a tile partition in the basement. 
We closed up an existing stairway and installed a 
new stairway according to their directions, and we 
rewired the basement for light outlets they desig- 
nated removed and replaced the steam lines and 
roof drain lines which were in the basement to 
another location to gain head room, and built a 
balcony. 

@. By the gained head room you mean there 
wasn’t sufficient head room in the basement prior 
to the time you 

A. The drain and steam pipes ran beside this 
tile wall and as long as the tile wall was in there 
the head room was sufficient, but when the tile 
wall was removed the pipes hung down below the 
beam. Then we built an extension to the balcony | 
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on the main floor and installed some fixtures for 
the company, and built a baleony in what we call 
the farm store which is across the alley and re- 
decorated the entire store. 

Q. Did you install a lunch counter? 

A. Yes, sir. 

Q. Shoe department? 

A. We installed the shelving for the shoe de- 


partment. 
Q. Did you do any plastering? 
A. Patching. 
Q. What was the total bill for these services? 
A. $21,607.40. [137] 
Q. And was that paid for by Gamble-Skogmo? 
A. Yes. [188] 
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WILLIAM T. HILL 
was called as a witness for plaintiff, and having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Williams: 


What is your name? 

William T. Hill. 

What is your residence? 

Minneapolis, Minnesota. 

What is your age, Mr. Hill? 

Forty-six. 

What is your present occupation ? 

Manager of the real estate department for 
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Gamble-Skogmo, Inc., Minneapolis, [139] Minne- 
sota. 

Q. How long have you been manager of the 
real estate department? 

A. Approximately 11 months. 

Q. How long have you worked for Gamble- 
Skogmo, Inc.? A. Five years. 

Q@. What did you do prior to the time you 
worked for Gamble-Skogmo, Inc.? 

A. I was employed by a large midwest grocery 
chain in the same capacity for ten years. 

Q. What were the nature of your duties and the 
work you did the 10 years prior to the time you 
started to work for Gamble-Skogmo, Inc. ? 

A. Iwas charged with the responsibility of man- 
aging the real estate department in a supervisory 
capacity and the construction of store lay-out, 
building design and purchase of fixtures. 

Q. What are your duties at the present time? 

A. My duties are confined to lease negotiations, 
the administrative work incurred in the real estate 
department such as renewals of existing leases, ex- 
ploring new locations, handling all warehouse leases, 
any railroad sites which we have on lease. 

Q. Have you been in the lease department ever 
since you were connected with Gamble-Skogmo, 
Inc. ? A. I have, yes, sir. | 

Q. How many premises does your department 
lease or how [140] many has your department a | 
lease on at the present time? 
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A. 352 retail store buildings and 5 warehouse 
operations in the eastern division. 

Q. And you are in charge of the eastern divi- 
Sion, are you? A. That is correct, yes, sir. 

Q. Who vs in charge of the eastern division of 
the lease department in December, 1943? 

A. M. F. Hoben. 

@. Was he in charge from the time from 1943 
until the time you took over? A. Yes, sir. 

Q. Are you acquainted with the lease dated De- 
cember 27th, 1948, which has been introduced in 
evidence as Plaintiff’s Exhibit No. 1? 


A. Yes, sir. 
Q. Was that drawn up under the supervision 
of Mr. Hoben? A. Yes, sir. 


Q. Is Mr. Hoben here today? 

A. No, he is not. 

Q. Was it possible for him to be here? 

A. Jt wouldn’t be possible for him to be here 
under any circumstances because of his physical 
condition. He has had both legs amputated. 

Q. Do you know if MeNair Realty Company 
has been advised that Mr. Hoben has had both legs 
amputated ? A. Yes, they have. 

Q. Does the lease department under your charge 
have the duties and responsibility of making the 
rental payments on your leases? 

Yes, sir. [141] 

On all leases in your department? 

On all leases in our department. 

Does your department have charge and re- 
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sponsibility of making the rental payments on the 


lease involved in this lawsuit? A. Yes, sit. 
@. Does your lease department have other so- 
called percentage leases ? A. Yes, sir. 


Q. How many other percentage leases are there? 

A. Approximately 120-125. 

Q. In which Gamble-Skogmo, Inc., is the tenant 
and of which you have charge? 

A. Approximately 129. 

Q. When you say that there are approximately 
125 percentage leases, what do you mean by per- 
centage lease? 

A. A percentage lease is based on net retail 
sales, fundamentally a guaranteed minimum with a 
percentage over and above a stipulated amount. 

Q. Am I to understand you then that the plain- 
tiff Gamble-Skogmo, Inc., has approximately 125 
leases in which a percentage is paid on net retail 
sales ? A. That is correct, ves, sir. 

Q. Does your company have a uniform policy 
in determining the net retail sales? 

Aes sir: 

Q. And how are the net retail sales determined ? 

A. The net retail sales are determined by the 
computation [142] of gross sales of each individ- 
ual retail operation from which are deducted the 
repossessions, return of sales, discount sales to em- 
ployees and wholesale sales. 

Q. Are contracting sales also? 

A. And contracting sales also, pardon me. 

Q. What is the condition of tranfer of mer- 
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chandise to other stores, is that included in net 
retail sales? 

A. Well, that is a bookkeeping program. 

@. Is that same system used to determine the 
net retail sales with all of these leases? 

A. Yes, sir. 

Q. Wiull you tell the court whether or not you 
have a policy and a uniform system in determining 
the actual rent figure and in making out the rental 
check ? 

A. Yes, sir, we do have. That initiates or origi- 
nates through the sales and expense records sup- 
plied by that retail store. Those records are for- 
warded daily to a regional office situated in various 
parts of the Country. They in turn transmit those 
figures on a regular form for the purpose of es- 
tablishing a record in the home office at Minneapolis 
as well as the retail store and the regional office. 
From that record our retail sales are established 
in the home office division for the purpose of com- 
puting the percentage lease, or by that I mean 
where the percentage lease exists. The accounting 
department computes those figures and supplies the 
real estate department with the final figures, at 
which time we prepare a [143] requisition for ac- 
erued rental check; that in turn is attached to a 
letter of transmittal and forwarded to each prop- 
erty owner or landlord where such a lease exists. 

Q. Who signs the letter of transmittal ? 

A. I do, sir. 

@. As I understand it, you also at the present 
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time make the check requisition or somebody in 
your department does, is that correct? 

A. Yes, sir, that is correct. 

Q. And that check requisition is based on figures 
furnished you by the accounting department? 

A. That is correct, yes, sir. 

Q. Was this same procedure followed in De- 
cember of 1943? A. Yes, sir. 

Q. I understand you did not come to work until 
sometime in 1944; how do you know the procedure 
was followed in 1943? 

A. From the records I have available in each 
file. 

Q. Is this procedure followed on all of your 
approximately other 125 stores with a percentage 
lease? A. Yes, sir. 

Q. Has it been acceptable to your other land- 
lords? A. Yes, sir. 

Q. In the inception of your lease, was that pro- 
cedure followed with McNair Realty Company? 


A. Yes, sir. 
Q. Is that procedure now followed with McNair 
Realty [144] Company? A. Yes, sir. 


Q. Is that procedure now followed with McNair 
Realty Company? 

A. No, it is not. At the present time the pro- 
cedure is followed identically; however, this lease 
now requires a certified quarterly report by the 
month be furnished to the McNair Realty Company, 
and that in turn requires the signature of an officer 
or the comptroller or the company, but this is the 
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exception and the only instance in which we have 
that situation. 

Q. Then as I understand that you follow the 
same procedure with the addition that your account- 
ing is certified by the comptroller, is that correct? 

A. That is correct. 

Q. Is that the only change? 

A. That is the only change. 

Q. In other words, the McNair Realty Company 
gets all the rest of the accounting plus this certifica- 
tion by the comptroller? 

A. Yes, sir, that is correct. 

Q. I believe you stated a few moments ago the 
lease now requires that this be certified by the 
comptroller, has there been a change in the terms of 
the lease? 

A. Not by the lease instrument, only through 
correspondence with McNair Realty [145] Com- 
pany. 

Q. In other words, McNair Realty Company 
wrote a letter asking that it be certified ? 

Mr. Hall: Just a minute. We object to the evi- 
dence of contents of letters here. 

The Court: Well, it is repetition of this situation 
of certification. 

Q. Do your records, Mr. Hill, disclose when 
Gamble-Skogmo, Ine., started into the farm store 
business ? 

A. Our records, yes, the departmental records 
indicate we started in the farm store business late 
in 1946. 
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Q. Is that throughout Gamble-Skogmo, Inc., or 
in Great Falls? 

A. That applies throughout the Gamble-Skogmo 
operation. 

Q. Approximately when did the farm, your rec- 
ords show that the farm store started in Great 
Falls, Montana ? 

A. About January 1st of 1947. 

@. Do your records show whether or not the 
Gamble-Skogmo, Inc., was in the farm store busi- 
ness in December, 1943? A. No, they do not. 

Q. Was any Gamble-Skogmo, Inc., store through- 
out the United States in the farm store business 
in 1943? A. No, sir. 

Q. In what year did you make your contract 
with Cockshutt Manufacturing Company to start 
manufacturing farm equipment and parts? 

A. That was sometime in 1945, 

Q. So insofar as the factor is concerned, you 
really [146] started in the farm business in 1945? 

A. To the best of my knowledge, the franchise 
was executed in 1945 and the activity and realty 
for the installation and operation started in 1946. 

@. Since 1946 when the farm stores started, 
how many farm stores have been installed by 
Gamble-Skogmo, Ine. ? A. Ej ghteen. 

Q. Is Great Falls one of those eighteen? 

A. Yes, sir. 

Q. Does the plaintiff Gamble-Skogmo, Inc., have 
a policy as to whether or not farm stores should 
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be set up as a branch or department store or as a 
separate store? 

A. The policy of the company is to have them 
set up as a separate operation. 

Q. Does the company have a policy whether 
these stores shall be on a percentage basis or a 
flat rental basis? 

A. In all instances established agreements by 
contract or lease are on a flat rental basis. 

@. Are there any exceptions to this? 

A. Yes, we have two exceptions which are situ- 
ated, one in Montana, Havre, and one in Norfolk, 
Nebraska, and that developed because of previous 
commitments by lease before the inception of the 
farm machinery operation and because of the abil- 
ity of our company to house the farm implement 
business in the building which we have previously 
committed ourselves to. They are operated in the 
same four walls as a retail store. [147] 

Q. But you stated that these two are an excep- 
tion to your general policy? 

A. They are an exception. 

Q. And the other fifteen or sixteen are in accord 
with that policy? A. ‘That is correct. 

Q. Does your company have a policy as to 
whether or not the bookkeeping of the farm store 
is done by the main store? 

A. The bookkeeping is channeled through the 
main store offices. 

Q. Does the company have a policy as to whether 
or not the management of and the manager of the 
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main store will have partial supervision over the 
farm store manager? 

A. At the present time the manager of the main 
store, retail store does have responsibility of some 
supervision over the farm machinery operation. 

Q. Does your company have a policy as to 
whether or not the farm stores should pay any 
part of the rent of the main store? 

A. No, they have a definite policy in respect 
to that. We do not pay any part of the rental. 

Q. At the time when the farm store was started 
in Great Falls, Montana, which I believe you testi- 
fied was early in 1947, was it possible to put the 
farm implements and establish the farm store in 
the premises which were already leased from Mc- 
Nair Realty Company under that lease [148] dated 
December 23, 1943? 

A. No, sir, it would have not have been possible. 

Q. Was it necessary to lease other property to 
install a farm store? A. Yes, that is correct. 

Q. What other property was leased? 

A. Well, there was trackage leased from the 
C.M. St. P. & P.R.R. trackage site, International 
Harvester, Roy Anderson property, and the prop- 
erty belonging to the McNair Realty Company, 
located on approximately 520 First Avenue [149] 
North. 


* * %* 


Q. On what basis was the rent paid on these — 


other properties, on a percentage basis or a flat 
rental basis? A. Flat rental basis. 
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Q. Do you have a written lease on these other 


premises ? A. No, sir, we do not have. 
Q. Do you have an oral lease on these other 
premises ? 


A. There are no leases. The agreements are 
generally reached by the local management and the 
company policy requires that the stores in most 
instances make their own arrangements. The mana- 
gers of the retail stores make their own arrange- 
ments on a month to month basis for such facilities. 

Q. Do your records disclose what the total rent 
is which you have paid for the other properties 
leased under farm store operations? 

A. Yes, sir. 

Q. What is that figure? A. $6,973.26. 

Q. Do your records disclose what the total sales 
are of the farm store here in Great Falls, Montana? 

A. Yes, sir. 

Q@. And what is that? A. $259,320.40. 

@. As the manager of the rent department from 
the headquarters at Minneapolis, Minnesota, do you 
have access to the sales records of the Gamble store 
in Great Falls, Montana? A. Y@s.acu 

@. Are those sales records prepared in the 
normal course of business of Gamble-Skogmo, Ine. ? 

A. Yes, sir. 

Q. Were the sales records in Great Falls, Mon- 
tana, [150] prepared in the normal course of busi- 
ness of Gamble-Skogmo? A. Yes, sir. 

Q. Can you tell the court what the per cent of 
the rent which has been paid on all the farm store 
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property to date is to the total sales of farm store 
properties ? 

A. Yes, sir, 2.68% against total sales. 

Q. If 2% were paid to McNair Realty Com- 
pany upon the farm store sales, what would be 
the total rental percentage on farm store property 


in Great Falls, Montana? A. 4.68%. 
Q. Does your company have a policy of maxi- 
mum percentage rental ? A, “Wes sin. 


Q. What is the maximum rental which the com- 
pany will pay on a percentage basis? 


A. 216%. 
Q. Do you have any leases in which you pay 
more than 214%? A. No, sir. 


Q. Axe you authorized to enter into any lease 
in which you pay a rental of more than 214% ? 

A. No, sir. 

Q. Has McNair Realty Company ever claimed 
a rental of 2% on the farm store sales? : 

A. Yes, sir. 

Q. Has McNair Realty Company claimed that 
they are entitled to the possession of the premises 
involved in the lease dated December 27? 

A. Yes, sir. 

Q. What is the position of Gamble-Skogmo, 
Inc.,as to that contention, and does Gamble-Skogmo, 
Ine., admit that the [151] defendant is entitled to pos- 
session of those premises ? A. No, sir. 

Q. Does Gamble-Skogmo, Inc., contend that the 
written lease dated December 27th is not ter- 
minated ? 
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A. Will you repeat that, please? Well, they 
contend that it was not terminated. 

Q. By ‘‘they’’ do you mean Gamble- Skogmo? 

A. Gamble-Skogmo, Inc. 

Q. Do you understand that the defendant has 
given Gamble-Skogmo, Ine., a letter advising them 
that the rental on those premises will be at the 


rate of $300.00 per day? A. Yes, sir. 

@. Has Gamble-Skogmo, Inc., ever agreed to 
that rental? A. No, sir. 

Q. Are you acquainted with those premises in 
question ? A. Yes, sir. 


Q. Are you acquainted with rental conditions 
in Great Falls and throughout the Country ? 

A. Yes, sir. 

Q. Would the rental of $3800.00 a day be a rea- 
sonable rental? A. It would not be. 

Q. What would be a reasonable rental on those 
premises ? 

A. $450.00 per month plus percentage basically 
2%, 

Q. When you say $450.00 per month plus 2%, 
do you establish a minimum before the 2% started 
to apply? 

A. The minimum at $450.00 a month or $5400.00 
annually. 

Q. And when would the percentage start to 
apply on a [152] reasonable rental ? 

A. Over and above $270,000.00 volume net retail 
sales. 

Q. Do your records disclose whether or not 
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any repairs were made by the Gamble-Skogmo 
store in 1944? 

A. Yes, we do have a record of expenditure in 
1944 of certain minor alterations to the store front 
and entrance and the mezzanine balcony situated 
in the back of the building in the amount of 
$3151.00, plus an additional $218.00, as I recall. 

@. Do you have your records with you? 

A. JI have the records, yes, sir. 

@. What was the exact amount paid for repairs 
and improvements by Gamble-Skogmo, Ine., in 
1944? A. $3,368.07. 

@. As IT understand you you stated at one time 
that as part of your job you have supervision of 
purchasing of fixtures and construction work, is 
that correct? 

A. That was prior to my employment with 
Gamble-Skogmo, Inc. 

Q. At the present time do you have such duties? 

A. No, sir. 

Q. When you were out here in—were you out 
here in 1946? 

A. I was, yes, sir, on several occasions. 

Q. Did you do any negotiating with Bob Pap- 
pin with regard to construction ? A. Wes, sir@ 
Q. Was that in line with your duty? [153] 

A. I was responsible for that work at that time. 
T handled the entire transaction and supervised 
the alterations and the repairs in connection with 
Pappin. 

Q. Will you tell the court briefly what the con- 


vs. Gamble-Skogmo, Ine. 175 


(Testimony of William T. Hill.) 

dition of the premises was and in particular the 
basement floor prior to the time that work was 
done in 1946? 

Mr. Hall: May I ask counsel a question, your 
Honor, upon this line of examination? 

The Court: Yes. 

Mr. Hall: Is it your theory, Mr. Williams, there 
was an obligation on the part of the lessor to do it? 

Mr. Williams: No, that is not my theory. 

Mr, Hall: In other words, the situation is, is 
it not, that this was done for the benefit of Gam- 
bles, the lease providing exactly what the lessor 
and the lessee were to do in connection with the re- 
modeling work or repair work, and I can’t see how 
it illustrates any issue in the case. That is the 
reason I am asking counsel these questions, your 
Honor. [154] 

* * * 

A. Well the basement area was not suited for 
retail merchandising and we originally thought that 
we could make certain repairs to the basement slab 
but upon examination and removal of certain por- 
tions of the slab we found there was hydrostatic 
pressure which caused the heaving of the floor 
and as a result we advised Pappin to remove 80% 
of the existing slab and replace it with required 
drain tile for the purpose of draining off any sur- 
plus water which would cause any further dam- 
age, and that in turn was drained into sumps and 
removed automatically by the pumps. 

Q. Will you tell the cowt briefly what other 
repairs and improvements were put in in 1946? 
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A. Yes. The wiring as a whole was completely 
replaced both in the basement and ground floor, 
the new customers’ stairway installed to the base- 
ment area, the basement area 80% covered with 
asphalt tile, and there were other repairs made, 
removal of partial partition in the basement so 
that we had one complete span for sales area, and 
complete redecorating job throughout. 

(). What was the total amount expended on 
these improvements ? A. $26,342.46. [155] 

Q. Now as I understand you this is amortized 
off during the life of the lease, is that correct? 

A. That is correct. 

Q. What is the balance that has not been amor- 
tized off as of November 30, 1949. 

A. $14,923.89. 

Q. Where did you obtain that figure, Mr. Hill? 

A. That is obtainable from two sources, both 
our store statement, which incidentally this figure 
was taken from, and the accounting department in 
Minneapolis, Gamble-Skogmo. 

Q. If the lease were terminated, what would be 
the effect on the unused portion of these and not 
amortized portion of these repairs? 

A. It would represent a total loss. 

Q. What are some of the other effects upon 
the Gamble store in Great Falls, Montana, in the 
event of a sudden termination of their lease? 

A. Well the expense involved for the removal 


of the merchandise, dismantling fixtures, shipment | 


and reprocessing of all fixtures and merchandise, 


: 
| 
| 
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plus the loss of a capable and proven sales staff 
of people in excess of 40. 

Q. Do your records show the amount expended 
on fixtures by Gamble-Skogmo, Inc., since 1944? 

A. Yes, sir. 

Q. What is that figure? 

A. That amount is $87,107.99. 

Q. And how is that amortized or figured on 
your bookkeeping? 

A. That is amortized over a period of ten 
years, the [156] fixture account. 

Q@. And by amortized over a period of ten 
years I assume that in merchandising you figure 
you use up a portion of it each year as each year’s 
expense, is that correct? 

A. That is correct. 

Q. What do your records show as the balance 
which has not yet been amortized as of November 
30th, 1949? 

A. $55,187.40. 

@. In the event of the termination of the lease 
suddenly what would happen to the furniture and 
fixtures ? 

A. Well it would be necessary to discard them 
entirely, crate them, reship them to our furniture 
factory in Fergus Falls, Minnesota. There might, 
however, be a few of them that would be reused 
in other stores as replacements throughout this 
region. 

Q. Have you done any investigating to deter- 
mine whether or not there is another available 
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site for Gamble-Skogmo, Inc., to put in a depart- 
ment store in Great Falls, Montana? 

A. Yes, sir, I have explored but there are none 
available at the present time. 

Q. Approximately how long would it take you 
to outfit another Gamble-Skogmo department store 
and set it up in business? 

A. Sixty to ninety days approximately. 

@. Are there any other effects on Gamble- 
Skogmo, Inc., of a sudden termination of their 
lease? [157] 

A. Yes, its taken considerable time to build 
up a good will and enjoy volume in sales closely 
approaching profit. 

Q. What would happen to the accounts receiv- 
able if the lease were suddenly terminated? 

A. Well it would necessitate a representative 
of Gamble-Skogmo remaining in Great Falls for 
collection purposes. 

Q. Whereas if the lease continues that can be 
handled by the normal operation of the business? 

A. That is correct. 

@. You understand that McNair Realty Com- 
pany has made a claim for back rent, is that cor- 
rect? A. Yes, sir, that is true. 

Q. Now, if this court or another court of com- 
petent jurisdiction decides that you owe, that Gam- 
ble-Skogmo, Inec., owes the defendant McNair 
Realty Company some back rent, is the plaintiff 
Gamble-Skogmo, Inc., ready, willing and able to 
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make full compensation for that rent with interest, 
costs and damages? 

A. Yes, sir, Gamble-Skogmo are ready and 
willing to compensate in the event the court de- 
cides. 

Q. In full? A. In full. 

@. And that compensation would include rent, 
interest, costs and damages, would it? 

A. Correct, yes, sir. 

@. Is this in any way an admission that the 
plaintiff Gamble-Skogmo, Inc., now owes the de- 
fendant any sum of money [158] for rental or dam- 
ages? A. No, sir. 

Mr. Williams: ‘That is all. 


Cross-Examination 
By Mr. Hall: 


Q. May I see your authority for making that 
statement, Mr. Hill, please? 

A. My authority? 

Q. Yes. 

A. I can’t show you anything in writing, Mr. 
Hall. 

Q. Well who authorized you to make that state- 
ment? A. Gamble-Skogmo, Ine. 

Q. And who in that corporation authorized you’? 

A. W. P. Berghuis, E. Pennock, W. J. Larson. 

Q. Mr. Berghuis is general counsel of the cor- 
poration, is he not? A. That is correct. 

Q. And who is Mr. Pennock? 

A. He is one of the Vice Presidents. 
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«). And who is the other? 

A. W. J. Larson. 

Q. Yes. 

A. He is also one of the Vice Presidents in 
charge of operations. 

Q. But you have nothing in writing from the 
corporation in connection with that matter? 

A. No, I do not. 

Q. That is purely oral statements made by these 
officers to you? 

A. Yes, sir, that is correct. [159] 

Q. You are the manager of the real estate de- 
partment as I understand it? 

A. Yes, sir, that is right. 

Q. And have been for a period of approxi- 
mately eleven months? A. Yes. 

@. And as manager of that department you suc- 
ceeded Mr. M. F. or Mike F. Hoben? 

A. Yes. 

Q. It was Mr. Hoben who negotiated on behalf 
of Gamble-Skogmo, Ine., the lease here involved? 

A. Yes, sir. 

Q. What are your duties and what is your au- 
thority as manager of the real estate department 
with respect to leases, Mr. Hill? 

A. Well I am authorized to negotiate for leases 
on any new locations or renewals of existing loca- 
tions subject to the approval of two or more officers 
of our company. 

Q. And what two officers of the company do you 
now have to contact in order to get approval of 
your negotiations? 
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A. W. J. Larson, E. Pennock and W. P. Berg- 
huis. 

Q. That is two out of the three? 

A. Two of the three. 

Q. I take it then where you have negotiated a 
lease that the matter is then taken up with either 
all three or two of the three officers and their ap- 
proval eiher obtained or not obtained. 

A. Yes, sir, that is correct. 

Q. And do you have any other authority in 
connection with your duties as manager of the real 
estate department? [160] 

A. Well my signature is accepted for payment 
of rental checks and I negotiate with railroads in 
respect to warehouse space and explore new loca- 
tions in general. 

Q. Do you have anything to do with the ad- 
justment of complaints and controversies arising 
in connection with leases? 

A. Yes, sir, subject to the officers’ final ap- 
proval. 

Q. Well sometimes I take it you have authority 
that is prior authority to adjust differences aris- 
ing out of leases and things of that character? 

A. Providing it has been discussed and ap- 
proved by the same group mentioned. 

Q. Now as I understand it the real estate de- 
partment of Gamble-Skogmo is charged with the 
duty of paying rents on all of the leases? 

A. That is charged with the duty. The checks 
are not issued or signed by the real estate depart- 
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ment but the records kept for payment of rentals 
is transferred to the department which makes out 
the checks. 

Q. Do you keep records with reference to pay- 
ment of percentage rentals, that is, the real estate 
department ? 

A. We keep the records in a eardex file which 
indicates the time each accrued rental check is due 
and payable to the landlord. 

Q. But not as to the amount? 

A. Not as to the amount. The amount is com- 
puted by the [161] accounting department. 

Q. Yes. A. That is correct. 

Q. And the check is transmitted, as I under- 
stand it, from the accounting department to the 
real estate department? 

A. The figures by record are transmitted to the 
real estate department, who in turn accepts those 
as true figures, and we in turn issue a form which 
is a check requisition form that 1s signed by me 
and sent to the department which issues the checks. 

Q. And then the check is retransmitted to the 
real estate department and sent out by the real 
estate department with a letter of transmittal, is 
that correct? 

A. That is correct, yes, sir, on percentage leases. 

Q. Well that is what I am talking about, per- 


centage leases. A. Yes. 
Q. Now are all your percentage leases based 
entirely upon net retail sales? At. Wes, sir: 


Q. No mention made of wholesale sales at all? 
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A. Only in this instance. 

Q. This is the only instance? 

A. The only instance. 

Q. So that this lease does vary from other per- 
centage leases in that respect, does it not? 

A. Yes, sir. 


Q. In calling for a pereentage for the whole- 


sale sales? A. That is correct. [162] 
Q. In addition to net retail sales? 
A. Yes, Sir: 


Q. Now are your leases uniform with respect 
to the accounting periods? 

A. No, they are not. 

Q. You are familiar with the fact that the ac- 
counting period under the lease here involved is 
quarterly income? A. Yes, sir. 

Q. Would that mean to you that an accounting 
is to be made of the wholesale and net retail sales 
for the prior quarter? A. Yes, sir. 

Q. And if there is a rental payable on the basis 
of the lease that is a percentage rental that a check 
should accompany that account, is that correct? 

A. ‘That is correct. 

Q. Well now what sort of an accounting should 
be made under a lease of this character which re- 
quires a quarterly accounting ? 

A. Well that originates from sales records and 
expenses in the retail store which it covers. That 
in turn is forwarded to Denver to the retail office 
daily. They transcribe that on a regular form 
which is provided showing all of the other inci- 
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dentals, profits and otherwise, a copy of which is 
sent to the Minneapolis home office division of 
Gamble-Skogmo, Inc., upon which the accounting 
department computes quarterly, semi-annually or 
annual sales. | 

Q@. And these daily accountings made by the 
store and then sent to Denver and by Denver to the 
office in Minneapolis [163] are these sheets here 
that My. Cockayne was testifying from, are they 
not? A. That is correct. 

@. And are available both to the Minneapolis 
office and Denver regional office daily ? 

A. Those sheets are not prepared daily. The 
sales records from the store as well as the expense 
items are forwarded to Denver. These are monthly 
statements, Mr. Hall. 

Q. So that sometime right after the end of each 
quarter the Minneapolis office has a full and com- 
plete accounting of all sales made? 

A. That 1s correct. 

Q. Of wholesale or retail? 

A» aiiiat 1s correct. 

Q. In all of the departments of each individ- 
ual store, that is the situation? 

A. That is correct, yes, sir. 

Q. Now what did Gamble-Skogmo mean by a 
quarterly accounting to be rendered to McNair 
Realty ? 

A. In each three months a transmittal would 
be forwarded to McNair Realty indicating the 
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sales required or accomplished in that period of 
time. 

Q. Would that be just a letter from the real 
estate department? A. Just a letter. 

Q. Saying sales have been so much? 

A. Yes, sir. 

Q. And that would be your idea of an account- 
ing? m Yes, sir. 

Q. No mention being made as I understand you 
how that figure was reached? [164] 

A. Well it isn’t the general practice, Mr. Hall. 

Q. That is it isn’t the general practice of Gam- 
ble-Skogmo you mean? A. That is correct. 

Q. Well it is a fact, is it not, Mr. Hill, that 
MeNair Realty Company complained from time to 
time with reference to the sketchy accountings that 
were being furnished to it? A. Yess sine 

Q. By Gamble-Skogmo? 

A. That is correct. 

Q. And from time to time have various re- 
quests for additional figures so they could arrive 
at some conclusion, you recall that, do you not? 

A. J reeall that. I cannot recall all the corre- 
spondence that might have occurred prior to the 
time I was appointed manager of the real estate 
department. 

Q. Well do you recall too, Mr. Hill, that these 
accountings were delayed for months and months 
at a time? 

A. I ean recall the instance of the correspond- 
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ence which I had with the McNair Realty Com- 
pany. 

Q. I think you are now directing my attention 
to an incident that happened in 1948 when over a 
period of several months complaints were made 
by the McNair Realty Company, not only about 
the accountings furnished but about the amounts 
of the checks furnished, and it took quite a lengthy 
period of time before a final check for the true 
amount due under the percentage rental was finally 
reached, do you recall that? [165] 

A. Definitely. 

Q. And was that the instance you were talking 
about ? A. That is correct. 

Q. But you are not familiar with the situa- 
tion in connection with these accountings in 1945, 
1946 and 1947, is that the situation? 

A. From the correspondence which I have read 
IT am familiar up to a point which is available 
to me, Mr. Hall. 

Q. Asa result as I understand you of the com- 
plaints made by McNair Realty Company the 
Gamble-Skogmo has been furnishing for sometime 
a certified quarterly report? 

A. Yes, sir, that is correct. 

Q. And how long has that been true? 

A. It has been true about one year. 

Q. Now there were additional complaints made 
by the McNair Realty Company with reference 
to the accountings furnished and particularly with 
reference to the farm department sales, were there 
not? A. That is correct. 
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@. And when did those complaints commence 
if you now recall? 

A. In 1948 to the best of my recollection. 

@. And about what time in 1948? 

A. Oh, sometime in August or September, I be- 
heve. 

Q. Do you have any of those letters with you 
from the McNair Realty Company in which the 
complaints in reference to the accounting of the 
farm department sales started? [166] 

A. Yes, I do have. 

Q. I have asked you to produce certain letters, 
some of which have to do with that matter? [167] 


* x * 


Q. Now you told me I believe, Mr. Hill, that 
sometime in 1948 there arose quite a controversy 
with reference to the accountings being furnished 
by Gamble-Skogmo to the McNair Realty for the 
percentage rental? A. Yes, sir. 

@. And the checks which were being received? 

A. Yes, sir. 

Q. And various letters passed, did they not, 
between McNair Realty Company and Gamble- 
Skogmo in connection with that matter? 

i Yes, sir. 

Q. Look will you please, Mi. Hill, at letters 
which have been marked for identification purposes 
Defendant’s proposed Exhibit 3 and Defendant’s 
proposed Exhibit 4, and state whether or not those 
letters have reference to the complaints made by 
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McNair Realty Company concerning the matter 
which you and I have been discussing? 

A. This one, Mr. Hall. [168] 

Q. Of September 29th, that is Defendant’s Ex- 
hibit 3? 

A. This one doesn’t have reference to the in- 
cident or correspondence which—— 

Q. Exhibit 4 does not have reference to that 
particular controversy existing between McNair 
Realty Company with reference to making ac- 
countings and the checks being received, Exhibit 
4 does not refer to that matter? 

A. Yes, it does. 

Mr. Hall: We offer in evidence Defendant’s 
proposed Exhibits 3 and 4. 

Q. By the way, Mr. Hill, both of those letters 
have been produced from your files, have they 
not, at my request? A. Yes. 

Mr. Williams: We have no objection. 

The Court: They may be received in evidence. 
What numbers are they? 

Mr. Hall: Defendant’s Exhibit 3, your Honor, 
and Defendant’s Exhibit 4. 

The Court: They may be received in evidence. 

Mr. Hall: And deemed read? 

The Court: And deemed read. 


Whereupon said Defendant’s Exhibit No. 3, 
offered and received in evidence is in words 
and figures, as follows, to wit: 
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DEFENDANT’S EXHIBIT No. 3 


B. P. McNair Company 
Established 1893 
Real Estate—Insurance 
Great Falls, Montana 
C. 5S. MeNair 
ie P. McNair, Jr. 
Sept. 29th, 1948 

Gamble-Skogmo, Inc., 
15 North 8th Street 
Minneapolis, Minn. 


Attention: Mr. Mike F. Hoben. 


Dear Mike: 

This will acknowledge receipt of your letter of 
September 27th with explanation as to why all 
farm sales are excluded from your sales’ reports. 

J think that further clarification may be neces- 
sary for the reason that we both know that a great 
proportion of these farm sales originate in the 
premises leased to you under percentage arrange- 
ment. We would hke to discuss the matter with 
you further and personally and when you are next 
in Great Falls. 

At any rate we are glad to have some sort of 
explanation from you as heretofore we have been 
getting nothing but a run-around. 

Mike, it is not pleasant for us to play the role of 
chronic complainers. It would be considerably bet- 
ter for both of us if your Company would arrange 
to [170] take care of this Great Falls lease 
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promptly and properly. To bore you with a little 
recent history: On July 6th you sent us a state- 
ment which should have been received in June, with 
a check for $192.46. After due complaint by us on 
July 12th, you sent a revised statement of amount 
due of $1729.32. After further complaint by us on 
August 3rd you sent us still a third check in the 
amount of $309.76. After two further complaints 
we eventually received, as of August 30th, another 
‘‘final’’ statement. This is still unsatisfactory and 
after writing your department on September 4th 
and again on September 20th, we are finally in 
receipt of your own letter of the 27th. 

This still does not appear satisfactory for the 
reason that we think you owe us $1887.97, cover- 
ing farm sales, unreported, for the period March, 
April and May, 1948. 


Page No. T'wo. 


Gamble-Skogmo, Ine. 
Sept. 29, 1948 


Our past experience has not been too happy and 
that is all we have to go on. 

May I also point out that we are not as yet in 
receipt of any statement covering the sales period 
June, July and August, 1948. 

Yours very truly, 
B. P. McNAIR COMPANY, 
By /s/ Cl Ss) Mecha 


CSMeN :he [171] 
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Whereupon said Defendant’s Exhibit No. 4, of- 
fered and received in evidence, is in words and 
figures as follows, to wit: 


DEFENDANT’S EXHIBIT No. 4 


B. P. McNair Company 
Established 1893 
Real Estate—Insurance 
Great Falls, Montana 
November 9, 1948 
C. S. MeNair 
B. P. McNair, Jr. 


Mr. W. P. Berghuis, General Counsel, 
Gamble-Skogmo, Inc., 

15 North 8th Street, 

Minneapolis 3, Minn. 


Dear Sir: 

We are in receipt of your letter of November 
oth in answer to our letter of October 28th ad- 
dressed to Mr. P. W. Skogmo. 

Needless to say, we regret exceedingly, for Mr. 
Hoben’s sake, the unfortunate fact of his illnesses 

and operations. Probably these difficulties would 

never have arisen if he had been able to continue 
in his office and with his former good health. 

The situation exists, however, and the fact re- 

|} mains that we have no adequate responses to our 
various inquiries. 


| 
As you are undertaking to clear the matter up 


| 
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we will ask you to be specific in regard to the fol- 
lowing: [172] 

Certified sales reports for the two quarters, 
March, April, May and June, July and August of 
this year, broken down by months and with these 
totals listed: 

(a) Total gross sales. 

(b) Inter-store sales or transfers of merehan- 
dise. 

(c) Wholesale sales to employees or others. 

(d) So-called ‘‘farm sales’? and whether or not 
these ‘‘farm sales’”’ figures are included in compu- 
tation for rent purposes. 

Note: We have never yet had true certifica- 
tions of any of your sales, simply getting vague 
letters, quoting some figures in an off-hand fash- 
ion. We are entitled to, and would like to receive 
sworn certifications. 

We have also noted from your letter that ac- 
cording to your computations on wholesale sales 
to employees, we have been overpaid. If this 
proves to be the case, after we are in receipt of 
your full sales data, duly authenticated, we stand 
ready immediately to make a proper refund. 

Meanwhile, we wish again to call your attention 
to the fifth paragraph of our letter of September 
29th. 
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Mr. W. P. Berghuis 
Nov. 8th, 1948 


addressed to Mr. Hoben and which deals with un- 
reported ‘‘farm sales’’ for the quarter, March, 
April and May of [173] 1948. This point on 
‘‘farm sales’’ has not been explained to our satis- 
faction and no such sales have been reported to 
us, either formally, or informally, by your office. 
We feel that we are entitled to a report on these 
sales and to 2% rent on the net total. This letter 
constitutes a demand on your company for such 
reports and for the additional rental due under 
such sales. 

As this is the last letter we intend to write you 
in the matter, we would suggest that in answer- 
ing you will kindly be more specific. 


Yours very truly, 


McNAIR REALTY COMPANY. 
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Whereupon said Defendant’s Exhibit No. 5, of- 
fered and received in evidence, 1s in words and 
figures as follows, to wit: 


DEFENDANT’S EXHIBIT No. 5 


C. S. MeNair, W. Robt. Gilchrist, Manager, B. P. 
McNair. [175] 


Established 1893 
B. P. McNair Company 
Insurance in all lines 
Real Estate, Loans and Rentals 
First National Bank Building 
Phone 2-1094 
Great Falls, Montana 


May 28, 1946 
Mr. Mike F.. Hoben, 
Real Estate Department, 
Gamble-Skogmo, Inc., 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 
Dear Mike: 

The attached letters are self explanatory and 
this note is in no sense an apology. 

From inception, our personal dealings with your- 
self and your company have been very pleasant, 
but from a _ business-wise standpoint, they have 
been far from satisfactory. Furthermore, as 
pointed out in our letter to Green, your sales have 
been highly disappointing. Something is seriously 
wrong with your store. Leslie’s Ready-to-Wear on 
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the corner, occupies one-sixth of the space that you 
do and has consistently paid us more rent than 
Gamble’s. 

With conditions as they now are, we would very 
much like to recapture your premises. ‘Twenty-five 
feet in the same block has just been leased for 
ten years at a rental which figures $900 per month 
including cash rent and tenant’s improvements. 
You have seventy-five feet and we paid $7,641.91 
as our share of putting the premises in condition 
for you, at [176] the inception of the lease. 

We still have faith, however, in Gamble’s get- 
ting untracked and achieving a satisfactory opera- 
tion in Great Falls. As I told you in 1944, we 
like to look at the long pull, but in this case some- 
thing is radically wrong. 

There is one other matter that should be at- 
tended to. My brother Ben had a distinct under- 
standing with Mr. Hill at the time he superintended 
installation of the stairway to the basement and 
the removal of the tile basement partition, that a 
letter would be forthcoming from Gamble’s to the 
effect that at the lease expiration these changes 
would be replaced at your expense if so desired by 
the landlord. 

1 

Mike, will you please be good cnough not to let 
these matters drag, the warehouse lease, the cor- 
rected report on sales for both annual lease periods 
and this latest stairway and partition letter? 

We are, frankly, very disappointed in our Gam- 
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ble deal to date, but with personal regards to your- 
self and our other friends in the organization, we 
remain 
Very truly yours, 
B. P. McNAIR COMPANY, 
By /s/ CHET, 
C. S. McNATR. 
CSM:SHP [177] 


Q. (By Mr. Hall) Now when was it that you 
first knew the fact that the McNair Realty Com- 
pany claimed a percentage of 2% on farm sales? 
Made by the farm department? 

A. Late in 1948 to the best of my recollection. 

Q. As I recall the farm store started its opera- 
tion some time in 1947? A. Early in 1947. 

Q. Was the claim made by McNair Realty 
Company with reference to this percentage in writ- 
ing or was that an oral claim? 

A. In writing, Mr. Hall. 

Q. And do you recall what time in 1948 that 
that suggestion was first made? 

A. No, sir, I don’t. The latter part of 1948. 

Q. As I understood you the maximum rental 
which the Gamble-Skogmo Company has accord- 
ing to its policy is 2144%7 A. Wo%. 

@. Are some of the percentage rentals of other 
stores based upon that percentage? 

A. Yes, sir. 

Q. Now the percentage rental is a rental over 
and above the minimum rental, is it not? 

A. Yes, sir. 
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Q. You understand 
A. Basically they tie together; the minimum 

rental is based on 214 in many instances, sometimes 

29. 

Q. The lease here in question is based upon a 
minimum rental for a business of $270,000.00? 

A. Yes, sir. [178] 

@. That is $5,400.00 per year? A. Yes. 

Q@. And then the percentage rental comes if 
the business done, the net retail sales are over and 
above $270,000.00? ma Yes, sim 

Q. And that situation is true with reference to 
all of the leases, that is, the percentage leases which 
the Gamble-Skogmo Company has, is it not? 

A. That is true with the exception of any of 
them that have a stipulation of a ceiling accrued 
rental or accrued rental J might state. 

Q. That is you have a ceiling on the amount 
of percentage paid? 

XN. Ves sir, that is correct. 

Q. That isn’t true in this particular lease? 

A. No, sir. 

Q. Did the controversy with reference to the 
payment of percentage of the farm store sales con- 
tinue after 1948? A. Yes, sir. 

@. Continued down through 1949, did it not? 

me Yes, sir: 

Q. And continued up until the time that the 
notice of termination was served upon Gamble- 
Skogmo? we Yes, sit. 7179] 


% % % 
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Redirect Examination 


By Mr. Willams: 
* * * 

Q. Following that what took place? 

A. Well I had several discussions with Mr. Me- 
Nair in his office principally which continued 
through the week until Friday afternoon. 

Q. Was there ever another discussion in which 
Cleve Hall and I were present? 

A. Yes, sir, there were just four of us present 
that second meeting. 

Q@. And in the same discussion who else was 
present besides Cleve Hall and myself? 

A. Mr. McNair and myself. 

Q. At that time was there a second compromise 
offer made by Gamble-Skogmo, Ine.? 


A. The second compromise offered. 

Q. Yes, made by Gamble-Skogmo, Ine.? 

A. Yes, at that time we agreed that. 

Q. There was another compromise offer made? 

A. That is correct. 

Q. Who made that compromise offer? 

A. You did. [181] 

Q. And what were the terms of that offer? 

A. Full 2% on net retail sales of farm machin- 
ery. 


The Court: Just a moment. Let us understand. 
That 2% offer on farm machinery, sales of farm 
machinery was that with the understanding the old 
lease should be continued of December 27th, 1943? 
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A. Yes, sir. 
The Court: I see. Go ahead. 
Q. Now you stated that 2% of farm sales would 


be paid, is that correct ? A. That is correct. 
Q. And what figure was that? 
A. $5,161.60. 


Q. Was there any suggestion that if that figure 
was wrong, the correct figure would be paid ? 

A. That is correct. 

Q. What was the offer in regard to future sales 
of farm store items? 

A. We agreed to pay 2% for future sales as 
long as the farm machinery operation was in exis- 
tence on Mr. McNair’s property. 

@. Was there any offer made so far as sales 
reports were concerned ? 

A. Yes, we agreed to furnish certified monthly 
reports on net retail sales. 

Q. And was that offer accepted ? 

A. No, sir. [182] 


+ * * 


Recross-Examination 
By Mr. Hall: 


Q. Do I understand now there never was agree- 
ment reached with reference to the payment of 
$5,161.60 2 

A. That was to become a part of a new situation 
or we [183] tentatively agreed prior to that before 
we entered into negotiations for a new lease, 
$0,100.00. As a matter of fact that was in your 
office. . 
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Q. That figure was agreed upon, was it not? 

A. Yes. 

The Court: I don’t understand that situation. 
He said that wasn’t agreed; it was categorically re- 
fused. 

Mr. Hall: May it please the court, I can see 
where the court is confused. The offer that was 
categorically refused by Mr. MeNair was the offer 
of one-half of $5,161.60. 

The Court: I see. 

Mr. Hall: The figure $5,161.60 had been arrived 
at by the use of these store records. J understand 
Mr. Williams used them in reaching that figure and 
that was accepted by the defendant as representing 
2% of the farm sales. 

The Court: And continue the old lease. 

Mr. Hall: That was the proposition. The first 
proposal was one-half of $5,161.60 and continue the 
old lease. 

The Court: Well, now, then he offered the full 
amount, $5,161.60? 

My. Hall: That is what I understand. 

The Court: And that was accepted by Mr. Mc- 
Nair? 

Mr. Hall: That figure was accepted as we under- 
stand it. 

The Court: Now what do you say about [184] 
that? 

Mr. Williams: No, sir, that one, that was not 
accepted. 

The Court: Did you offer one-half first? 
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Mr. Williams: Yes, sir. 

The Court: And continue the lease? 

Mr. Williams: And continue the lease. 

The Court: And then did you later offer the 
whole amount, $5,161.60, whatever it is, and con- 
tinue the lease? 

Mr. Williams: Yes, sir. 

The Court: And you say he categorically refused 
that? 

A. Yes, sir. 

The Court: All right, then I understand you. 

Q. (By Mr. Hall): Now when was this second 
conversation in my office, Mr. Hill? 

A. ‘The second conversation ? 

Q. Yes. 

A. The first meeting was the 25th; that would be 
the following morning. 

@. The following morning? 

A. It seems to me it was. 

Q. Well had you had any discussion with Mr. 
MeNair after you left my office on October 25th 
with reference to either the payment of the 2% on 
the farm sales or a new lease? 

A. Yes, I had. [185] 

Q. Where did you have that conversation on the 
afternoon of October 25th? 

A. Maybe that was in Mr. McNair’s office, as I 
recall. 

Q. Was that before or after you received this 
telegram ? A. That was after. 
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Q. And then after that discussion you came back 
up to my office the next morning, is that right? 

A. As I recall we did, Mr. Hall. 

@. And there was a further discussion with ref- 
erence to the payment of this $5,161.60? 

A. Yes, sir. 

@. Was there an agreement reached at that time 
with reference to that amount? A. No, sir. 

Q. There was not. You then entered upon a dis- 
cussion of a new lease, is that the situation ? 

A. With Mr. MeNair. 

Q. That is what I A. Correct. 

Q. As I understood you that discussion took 
place in my presence and in the presence of Mr. 
Williams in my office? 

A. Only the $5,161.00 but no discussion about 
new lease in your office except we all agreed Mr. 
McNair and I might possibly get together on an- 
other situation which would be satisfactory to both 
he and our company. | 

Q. On a new lease? 

A. That is correct. [186] 

Q. But you say now that you never did reach an 
agreement with reference to the payment of the 
$5,161.60? 

A. That was refused by Mr. McNair. 

Q. Refused entirely? 

A. Only in the event we could execute a new 
lease which would be acceptable to our Company 
with the $5,161.00 being accepted by Mr. MeNair. 
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Q. Whereupon you started discussions with ref- 
erence to a new lease? A. That is right. 

Q. With the term to start on October Ist, 1949? 

A. Well that was the time to commence which 
Mr. McNair requested, and from there what we 
talked about was a ten-year lease, no particular 
starting date except that particular date Mr. Me- 
Nair brought out. 

Q. Was that satisfactory to you? 

A. I wasn’t concerned about the starting date 
at that time. 

Q. Now you said you were in Mr. William’s 
office when he called me with reference to a com- 
promise negotiation in my office? 

A. That is correct. 

@. And did you hear him use those words, ‘‘com- 
promise negotiation’’ ? 

A. I don’t recall, Mr. Hall. 

Q. Our discussion, that is, the discussion between 
myself and Mr. Williams was mostly with reference 
to your authority, was it not? 

A. Principally, that is correct. [187] 

Q. And it was during that conversation that he 
said: ‘‘Well, we have a checkbook.’’ Do you recall 
that ? 

A. Notas I reeall, I didn’t hear the conversation 
on both ends of the phone, Mr. Hall. As I recall the 
statement came from you. 

Q. Did you hear my conversation? 

A. No, I did not. 

Q. Well, didn’t Mr. Williams tell me that, ‘‘We 
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have the right to write a check for this farm 
rentals’’? A. For a settlement. 

Q. Well, he didn’t give me any figures at all but 
he said you had authority to write a check, did he 
not? A. That is correct. 

Q. And did you hear that I said to him, ‘‘Well, 
that is pretty good authority if you have the right 
to write a check’’? 

A. That was repeated. That I didn’t hear it. 

Q. Well, he repeated that to you? 

A. That is correct. 

Q. And when you came over to my office you had 
a checkbook with you, did you not? 

A. Mr. Cockayne had it in his possession. 

Mr. Hall: I think that is all. 

Mr. Williams: I would like to ask one or two 
questions to see if we can clear this matter up. [188] 


Re-redirect Examination 
By Mr. Wilhams: 

Q. At any time during this entire series of ne- 
gotiations with McNair Realty Company did you 
ever make an offer to pay $5,161.60 in the event 
McNair Realty Company insisted on termination 
of a lease dated December 27th, 1943? 

A. No, sir. 

Q. Each time that offer was made then it was 
with the understanding that the old lease would con- 
tinue in effect ? A. That is correct. 


* % % 


vs. Gamble-Skogmo, Ine. 205 


Mr. Williams: Plaintiff rests, your Honor. 

The Court: Very well, Mr. Hall. [189] 

Mr. Hall: I have about eight advertisements, 
may it please the court, to put in evidence, and if 
counsel will come over and look at them, then we 
will cut them out of the paper and have them 
marked. 

Mr. Hall: We offer in evidence Defendant’s pro- 
posed Exhibit 8. 

Mr. Williams: We have no objection. 

The Court: It may be received in evidence. 

Mr. Hall: The court reporter can make copies 
of these, your Honor. 

The Court: Very well. 

Mr. Hall: We offer in evidence Defendant’s pro- 
posed Exhibit 9. 

Mr. Williams: No objection. 

The Court: Received in evidence. 

Mr. Hall: We offer in evidence proposed Exhibit 
10 for the defendant. 

Mr. Johnson: No objection. 

The Court: It may be received. 

Mr. Hall: We offer in evidence proposed Exhibit 
11 for the defendant. 

Mr. Johnson: No objection. 

The Court: It may be received. 

Mr. Hall: And I have selected about three ad- 
vertisements for each year rather than try to put 
in any more. [190] We offer in evidence proposed 
Exhibit 12 for the defendant. 

Mr. Johnson: No objection. 

The Court: It may be received in evidence. 
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Mr. Hall: We offer in evidence proposed Exhibit 
13 for the defendant. 

Mr. Johnson: No objection. 

The Court: It may be received in evidence. 

Mr. Hall: We offer in evidence proposed Exhibit 
14 for the defendant. 

Mr. Johnson: No objection. 

The Court: It may be received in evidence. 

Mr. Hall: We offer in evidence defendant’s pro- 
posed Exhibit 15. 

Mr. Johnson: No objection. 

The Court: It may be received. 


(Whereupon said Defendant’s Exhibits Nos. 
8 to 15, inclusive, offered and received in evi- 
dence, are a part of this record.) [191] 


’ Mr. Hall: Call Mr. William Roberts. 


WILLIAM B. ROBERTS 
was called as a witness for defendant, and having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Hall: 


Q. State your name, please. 

A. William B. Roberts. 

@. Where do you live? 

A. 112-19th St. North, Great Falls, Montana. 

Q. And what is your business? 

A. JI am employed by the B. P. MeNair Com- 
pany, agents for the McNair Realty Company. 

@. How long have you been so employed ? 
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A. Since May, 1949. 

Q. At my request have you made a check with 
reference to telephone number 6484? 

A. I have. 

Q. And what did you find? 

A. I found through telephone books for 1938, 
1947 and 1946 and back that there was no such 
number listed for Gamble farm store or anyone 
else connected with that type of business. The num- 
ber belongs to a woman in Black Eagle who has had 
it since 1942. 

Q. Did you make a search for any number for a 
Gambles store or warehouse located at 23rd Street 
on 9th Avenue North? [192] ie Wedid. 

Q. Did you find any number? 

A. I found nothing, neither to Gamble store or 
to agricultural implements. 

Mr. Hall: You may cross-examine. 


Cross-Examination 
By Mr. Wilhams: 


Q. In your research, Mr. Roberts, did you go 
to the telephone company ? A I did 

Q. Was there any number listed there under the 
name of Alvin Hunt? 

A. I did not look for Alvin Hunt. 

Q. Did you check the unlisted numbers in the 
telephone company ? 

A. They will not give you those. 

Q. Then as far as your research is concerned it 
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is possible that there was an unlisted number for 
the Gamble farm store, is that correct? 

A. There could have been. 

Mr. Williams: That is all. 

Mr. Hall: That is all. 


CHESTER McNAIR 
was called as a witness, and having been first duly 
sworn, testified as follows: [193] 


Direct Examination 
By Mr. Hall: 


Q. State your name, please. 

A. Chester McNair. 

Q. Where do you live, Mr. McNair? 

A. Just outside of city limits of Great Falls to 
the south. 

Q. You have lived here all your life, have you 
not? A. Yes. 

Q. What is your business? 

A. Real estate and insurance. 

Q. And are you connected in any way with the 
MeNair Realty Company? A. Yes. 

Q. And in what capacity? 

A. Stockholder, director and officer. 


Q. And what officer? A. President. 
Q. And McNair Realty Company is a corpora- 
tion, is it not? A. It is a corporation. 


Q. And how long have you been a stockholder, 
director and officer of that company ? 
A. Sinee it was incorporated in 1934. 
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Q. You were also connected with the B. P. Me- 
Nair Company, were you not? A. Yes, sir. 

Q. I understand that to be a partnership? 

A. That is a partnership. 

Q. And are you one of the partners? 

A. I am. 

Q. The B. P. McNair Company was founded by 
your father, [194] B. P. McNair? 
Originally. 
And has been in existence how long? 
Since ’93. 
Here in Great Falls? 
Here in Great Falls. 
And during that entire time has the B. P. 
McNair Company and partners, that is, the two 
partners and the McNair Realty Company been in 
the real estate business here in Great Falls and in 


eye eg 


the surrounding country ? A. Yes. 
Q. How old are you, Mr. McNair? 
A. Fifty-one. 


Q. And how long have you been in the real estate 
business here in Great Falls? 

A. Thirty years. 

Q. The McNair Realty Company is the owner 
of a building located on the West half of Lot 8 
and on Lot 9, Block 316 of original townsite of 


Great Falls, is it not? A. Yes. 
Q. And in that building at the present time you 
have tenants? A. Yes. 


Q. When I say ‘“‘you,’’ I mean McNair Realty ? 
fe That is right. 
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Q. Who are the tenants? 

A. Well, the portion of land description you give 
is occupied—the building covers more ground than 
that, but that portion is occupied by Gamble- 
Skogmo, Ince. 

Q. That is what we call here in Great Falls as 
the Gamble Store?. A. Yes. [195] 


a * % 


Q. When did you first become acquainted with 
Gamble-Skogmo, Ine.? 

A. With their representatives, purported rep-. 
resentatives in the summer of 1943. 

Q. And what was the occasion of your meeting 
them at that time? 

A. One of their men came to our office to see 
whether or not they could rent a portion of this 
building you have been talking about for a Gamble 
store. 

Q. By the way, was the portion now occupied 
by Gamble-Skogmo then leased to anyone else? 

A. It was. The part of it was under lease to 
Safeway Food Stores; I forget their corporate title. 

Q. That is the grocery chain? A. Yes. 

Q. Had the other part been leased ? 

A. The other part had been occupied and was 
just vacated by the New York Store, a furniture 
concern. 

Q. I understand then that in the part of the 
building now occupied by Gamble-Skogmo there 
were two separate stores? 
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A. Two separate stores. 

Q. And did Gamble-Skogmo have a store here 
in Great Falls at the time the representatives came 
to see you? [196] 

A. Yes, but not under that name. 

Q. Under what name were they then operating ? 

A. They occupied a store further out on Central 
Avenue, a small store which was I believe known 
as Western Auto Supply. 

Q. That was immediately adjoining the store 
owned by Victor Ario, was it not? A. Yes. 

Q. And do you remember who the representative 
was that came to see you? 

A. The first representative was a man by the 
name of Phil Chandler. 

Q. And was he an officer of the corporation ? 

A. I doubt that. He was a merchandising man 
and told us that it was a little out of his department 
but that he wanted to learn whether or not the store 
premises could be had, and that he would have his 
real estate department if they were further in- 
terested, get in touch with us. 

@. And who was the next representative that 
got in touch with you? A. Mike F. Hoben. 

Q. And he has been identified here as the prede- 
cessor manager of the real estate department of 
Gamble-Skogmo ? A. That is right. 

Q. Predecessor to Mr. William T. Hill? 

A. That is right. [197] 

Q. And did you enter into negotiations with him 
with respect to leasing the portion of the building? 
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A. Yes, he came to Great Falls for that pur- 
pose. 

Q. And did those negotiations ripen into the 
present lease, that is, the lease here under consid- 
eration dated December 27th, 1943? 

A. Yes, they did. 

Q. Now is this the first percentage lease that 
you have entered into here in Great Falls covering 
mercantile establishments ? A. No. 

Q. For how long a period of time have you 
negotiated and executed these percentage leases? 

A. Somewhere close to 25 years. 

Q. How many do you have in effect at the pres- 
ent time? 

A. Well, through our office. Now you say me, 
do you mean McNair Realty? 

Q. Either McNair Realty Company or leases 
handled by McNair Realty Company for clients? 

A. Well, for the account of others, McNair 
Realty Company, we have eleven leases in effect at 
this time, in addition to the one that is under con- 
sideration here. 

Q. What is the purpose of a percentage lease; 
why are they negotiated ? 

A. Well a percentage lease serves a peculiar 
purpose. In this wise it effects more nearly equit- 
able partnership so to speak between landlord and 
tenant in this fashion, that [198] both participate 
in good business and to a degree both participate 
in poorer business. It is usually put into effect with 
a minimum guarantee which is designed to take 
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care of certain fixed expenses, taxes, insurance and 
depreciation, repairs if you like, and thereafter 
there is a participation as between landlord and 
tenant with the ups and downs of fortunes in the 
business over an extended period of time. For in- 
stance, a landlord or tenant might be reluctant to 
tying himself over a ten-year period to a fixed flat 
rental. The landlord might be reluctant for the 
reason if the value of the premises went up he 
wouldn’t be able to participate. The tenant would 
be reluctant because if the value goes down, he 
would still be tied to a higher flat rental, and so 
to iron out and make participation an equitable 
arrangement percentage leases are used and that 
gives stability over length of term to both. 

Q. It is a compromise arrangement to take care 
of the goods years and bad years? 

A. That is true. 

Q. From the standpoint of the landlord as well 
as the tenant? eee ato ise cient: 

@. And have the percentage leases generally 
speaking so far as your experience been operated 
successfully here in Great Falls? 

A. Iwould say they are very successful in Great 
Falls. 

Q@. And did you go into all those matters with 
Mr. Hoben [199] during the negotiations vou had 
with him in connection with this particular lease? 

A. Yes, to some extent. 

@. And did you have any discussion with him 
with reference to how the percentage rentals were 
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to be paid, that is, upon what basis they were to be 
made? 

A. Oh, yes, it was agreed between us that they 
were to be, that sales were—that total sales were 
to be reported covering each quarterly period. 

@. And by total sales you mean all retail and 
wholesale sales made? A. All sales. 

Mr. Williams: If the court please, we object to 
this line of testimony as varying and being in viola- 
tion of the parol evidence rule. I believe it is an 
attempt here to vary the terms of the written lease. 
So far as an accounting is concerned the lease 
speaks for itself and it is in evidence. 

Mr. Hall: We are not asking for an accounting. 

Mr. Williams: No, but you are asking for the 
arrangements which were made and which were 
ultimately incorporated in the lease. 

Mr. Hall: No. You are asking for an interpreta- 
tion of an ambiguous clause; that is what I am 
going after. 

The Court: Well, proceed and we will see. 

Q. (By Mr. Hall): I believe you said the basis 
or payment of the [200] rentals was to be based 
upon all sales, was that the situation? 

A. No accounting was to be made of all sales. 
The basis of the percentage, the payment in excess 
rental payment was to be based on certain of the 
total sales. 

@. And what sales was the percentage rental to 
be based upon? 


vs. Gamble-Skogmo, Ince. 215 


(Testimony of Chester McNair.) 

A. On retail, net retail sales and on net whole- 
sale sales. 

Q. And was there any discussion as to what net 
retail sales meant? 

A. Yes, to this extent, it meant all sales to em- 
ployees was taken up and it was mutually agreed 
those should be excluded. ‘The matter of—you are 
confining this to retail sales? 

Q. Yes. A. I believe that was all. 

Q. What was there understood with reference 
to wholesale sales? 

Mr. Williams: I object again, your Honor, on 
the ground that comes out there is violation of the 
parol evidence rule, and the lease very definitely 
provides what the terms of the lease are insofar as 
wholesale sales are conerned. 

The Court: Yes, I think you are going beyond 
it all right. Sustain the objection. 

Q. (By Mr. Hall): Well as a result of these 
negotiations and talks, as I understand it, the lease 
which is in evidence as Plaintiff’s [201] Exhibit 
No. 1 was entered into between Gamble-Skogmo, 
Inec., and McNair Realty Company, is that the sit- 
uation ? A. That is right. 

Q. Now did the Gamble-Skogmo, Ine., make the 
quarterly accountings to the McNair Realty Com- 
pany ? A. Occasionally. 

Q. Well, what have you to say with reference 
to the first year of the lease? 

A. No accounting was made until the lease year 
was fully concluded. 
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Q. And what sort of accounting was made after 
the expiration of the first year? 

A. We received a communication to the effect 
that the sales had not approached the point where 
there was any excess rental beyond the required 
minimum earning. 

Q. Did you receive any accounting until you 
had made several requests for it? A. No. 

Q. Or any record of that character? 

A. No. 

Q. And what have you to say with reference to 
the accountings for the second year of the lease? 

A. I can’t recall year by year without going to 
the files because one year varies with another but 
generally speaking we always had to write for ac- 
countings. 

Q. And would the accountings be made promptly 
at the end of each quarter or what was the situa- 
tion? [202] 

A. No, they would drag anywhereas from six 
weeks to six months from the conclusion of any 
given quarter. 

Q. And what sort of accountings were made gen- 
erally speaking to McNair Realty Company of re- 
tail sales, total sales and wholesale sales? 

A. None whatever as to that, as to any wholesale 
sales: some figures were given as to purporting to 
be net retail sales. 

Q. And would that be in the form of letters or 
form of an accounting ? 

A. It would be in the form of a letter. 
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Q. And was that situation true generally speak- 
ing until sometime let us say in 1948? 

A. It was true at all times. 

Q. Did the McNair Realty Company make com- 
plains from time to time with reference to the so- 
ealled accounts or accountings that were being fur- 
nished to them? A. A good many of them. 

Q. And as a result did the method of accounting 
or furnishing these accountings become changed by 
the Gamble-Skogmo Company ? 

A. Yes, we had accountings, purported account- 
ings made over so many different signatures and 
changed and corrected when we would eall atten- 
tion to them and then another accounting over an 
entirely different signature, that we finally [203] 
asked if this company would furnish us certified 
accountings signed by a responsible officer of the 
company. 

Q. Well, was there a period which brought that 
matter to a head? 

A. Yes, there was a particular period. 

Q. And do you remember when that period was? 

A. Yes, that was in the summer of 1948. 

@. And what was the experience of the McNair 
Realty Company at that time with reference to the 
furnishing of accountings as required by the lease 
and the payment of rental as required by the lease? 

A. We—may I refer to some notes as to dates 
and ete. ? 

The Court: Yes, notes made by yourself. 

A. Notes made by myself. We received a report 
in July of 1948. I don’t know the date we received 
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it. It was dated July 6th, reporting net retail sales 
of $77,000.00. 

Mr. Willams: Your Honor, I object to this 
line, this testimony. He is testifying as to an ac- 
count. I do not know whether he has access to the 
account, and it is merely secondary evidence if the 
account is available. 

Mr. Hall: May it please the court, upon counsel’s 
demand I have turned these papers over to him; he 
has them all and if he will turn them back to me, 
I will give them to Mr. McNair. 

The Court: All right, if you have got the prop- 
erty, [204] give it up. 

Mr. Williams: I have it right here. 

Q. (By Mr. Hall): What was the date, Mr. 
McNair? A. July 6th, 1948. 

Mr. Williams: If the court please, there is going 
to be the line of testimony that is now directed as 
to the account which McNair Realty Company has 
received, and our objections to it, that is going to 
take a file covering correspondence from 1944 to 
the present time. I would be glad to stipulate with 
counsel for the defendant that all of those accounts 
may be introduced into evidence, and all letters 
written by both parties concerning the accounting 
and that that correspondence file may be introduced 
in evidence as one exhibit. 

The Court: That would save a lot of time all 
right. What about that, Mr. Hall? 

Mr. Hall: Very well, I will just put all these in 
evidence. Just have them marked. 
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The Court: You might just as well do that be- 
cause by the time I get to consider it, I will have 
forgotten it. If you give it to me now and I will 
have to look at it if it is all compiled as exhibits. 

Mr. Hall: Can we take a little time out now to 
have these marked? [205] 

The Court: Yes, we will take fifteen minutes or 
what time needed and the Clerk ean call me (3:15 
i. ™m.) 


(Court resumed, pursuant to recess, at 3:50 
o’clock p.m., at which time the parties and all 
counsel were present.) 


The Court: Do I understand this has to do with 
the original lease? What is the correspondence 
mainly about? 

Mr. Hall: This bundle of correspondence, may it 
please the court, relates to the accountings made by 
the plaintiff Gamble-Skogmo, Ine., to McNair 
Realty Company in chronological order during the 
period from December 27th, 1943, to October of 
1949, with the objections made from time to time 
by the McNair Realty Company or its agent, the 
B. P. McNair Company, with reference to the ac- 
countings, demands for accountings, and criticisms 
of accountings, and also complaints made with ref- 
erence to the delay in making remittances and then 
questioning the amounts of remittances or having 
to do with the payment of percentage rentals under 
the lease of December 27th, 1943, and all of that 
correspondence has been given Exhibit No. 16 for 
defendant. 


220 McNatr Realty Company 


The Court: That contains the letters and an- 
swers. 

Mr. Hall: With respect to the accountings and 
rental made. It is as I understand it as near as 
we can come to a complete file of original cor- 
respondence. [206] 

The Court: Very well. 

Mr. Hall: I now offer it in evidence. 

Mr. Williams: If the court please, what is the 
corresponding date on that correspondence? What 
is the date of the last letter of that correspondence? 

Mr. Hall: October 4th, 1949. 

Mr. Williams: We will stipulate that that is a 
complete file of accounting and the defendant ob- 
jects to the accounting and the plaintiff’s answer 
to those objections from December 27, 1944, to Oc- 
tober 4th, 1949. 

The Court: Very well. 

Mr. Hall: There has been no accounting made 
since October 4th, 1949. 

The Court: It may be received in evidence and 
will be considered later by the court. 


(Whereupon said Defendant’s Exhibit No. 
16, consisting of correspondence between the 
parties, offered and received in evidence, is in 
words and figures as follows, to wit:) [207] 
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DEFENDANT’S EXHIBIT No. 16 


C.S. McNair B. P. McNair 
W. Robt. Gilchrist, Manager 
B. P. McNair Company 
First National Bank Building 
Great Falls, Montana. 


November 15, 1944. 
Mr. M. F. Hoben, 
Gamble-Skogmo, Inc., 
700 Washington Avenue North, 
Minneapolis, Minnesota. 


Dear Mr. Hoben: 

According to our lease with you on your Great 
Falls store, we are to recieve from you a quartly 
accounting together with check for excess sales. At 
the present time you have been operating here ap- 
proximately six months and to date we have re- 
ceived uo accounting or check. Undoubtedly this 
has been overlooked by your firm so would you 
please be good enough to send the first quarterly 
accounting together with check if any. Also make 
a notation so that in the future we will recieve a 
quarterly accounting. 

Chester has been laid-up with sinus trouble, the 
flu and has had his upper teeth removed so he has 
had a rather bad time lately. 
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With best regards to all of you in which Chester 
joins, we are 


Yours very truly, 
B. P. MeNAIR COMPANY, 
By /s/ B. P. MeNATR. 
ew/ [208] 


November 28, 1944. 
M. F. Hoben, 


B. P. McNair Company, 
1st Natl. Bank Bldg., 
Great Falls, Montana. 


Dear Mr. McNair: 

Your letter of November 15th came while I was 
away from the office, and I am pleased to prepare 
and forward to you the report which you ask for. 

Net retail sales for the quarter beginning March 1 
and ending May 31 amounted to the small amount of 
$11,394.29. This is because during most all of this 
period, we were still occupying the small Western 
Auto Store. 

For the second quarter beginning June 1 and end- 
ing August 31, sales amounted to $80,306.00. Thus 
total retail sales for the six months period amounted 
to $91,700.29. Sales required to have paid additional 
rental would have had to exceed $135,000.00 for the | 
six months period, as it 1s based on total sales of | 
$270,000.00 per lease year. : 

With the ending of business on November 30th, 
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we will have the additional report for the third 
quarter which we will forward to you promptly. 

Sales at the present time are running along on a 
satisfactory margin, and I am satisfied that the total 
sales for the lease year ending March Ist will be 
well into the bracket that will pay you additional 
rental. It appears that the first twelve month period 
will be handicapped because of [209] the long time 
it took to prepare the building, ete. 

I was very sorry to learn of Chet’s being laid up. 
Hope before this, he is fully recovered and his good 
self again. I had planned on visiting Great Falls 
this fall, but have been unable to due so. 

I also hope that with the prospects of returning 
merchandise such as household appliances, radios, 
etc., that our sales will be of such a volume that 
our additional rental checks to you will be entirely 
satisfactory. 


Kind personal regards and best wishes. 
Sincerely yours, 
GAMBLE-SKOGMO, INC., 
Real Estate Department. 


MF Hoben:bg [210] 
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Gamble-Skogmo Inc. 
Operating Gamble Stores 
700 Washington Ave. North 
Minneapolis, Minn. 


In Reply Please Refer to: 
M. F.. Hoben. 
December 22, 1944. 
B. P. McNair Company, 
First Nat’l. Bank Bldg., 
Great Falls, Montana. 


Attention: Chet McNair. 


Dear Chet: 

It is difficult to make a promise of a definite date 
that either Ken or myself can visit Great Falls in 
the very near future. There are so many plans 
being developed in various sections of the country, 
many of them in the works, that it seems hopeless 
to think of a trip to Great Falls for very soon. 

We appreciate your invitation, and nothing would 
please either or both of us better than to spend a 
couple of days with you. 

This inquiry I made of you about the corner store 
is from Ken and myself because we are very sold 
on Great Fall and the tremendous possibilities that 
present themselves for our company. We can see 
results possibly far exceeding the things that you 


and I talked about. We want to be in a position to | 


take advantege of them and share the results with 
you folks. 


Se 
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As a preliminary step, could you give us your 
ideas of what might be worked out on this? When 
this has been received here, we will be in a position 
to develope it with our Merchandising Department. 
I don’t want to bring it up for [211] discussion 
until I know what the answers are to the questions 
which will be asked. 

Regarding the report on our sales for the quarter 
ending November 30th, this will be ready shortly. 
It takes almost thirty rays for the auditing report 
to go through the mill, and it is on our schedule for 
attention as soon as these figures are received by us. 
I am quite satisfied that when we get these figures, 
they will be pleasing both to yourselves and us. 

Extending to you folks our very best wishes for 
a Happy Holiday Season. 


Sincerely yours, 
GAMBLE-SKOGMO, INC., 


/s/ MIKE, 
Real Estate Department. 


MF Hoben:bg [212] 
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Gamble-Skogmo Ine. 
Operating Gamble Stores 
700 Washington Ave. North, 
Minneapolis, Minn. 


In Reply Please Refer to: 
M. F. Hoben. 
January 15, 1945. 
B. P. MeNair Co., 
1st Nat. Bank Bldg., 
Great Falls, Montana. 


Attention: Chet McNair. 


Dear Chet: 

Total Net retail sales for the first three-quarters 
of our lease year with you, are $179,357.63. 

The full lease year will end February 28th at 
which time a complete report and remittance of ad- 
ditional rent due will be sent you. 


Yours truly, 
GAMBLE-SKOGMO, INC., 


/s/ B. A. GREEN, 
Real Estate Department. 
BG :py 


P. 8. I have checked the lease and ean find noth-- 
ing in that certain lease between Ario and Western 
Auto requiring you to pay the charges on garbage 
and refuse assessment. We are writing to the Lease _ 
Dept. of Western Auto inquiring whether they have | 


: 
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been obligated to pay this in the past. As soon as 
we hear from them, the issue should be settled one 
way or the other. 

BG [213] 


Gamble-Skogmo Ine. 
Operating Gamble Stores 
700 Washington Ave. North, 
Minneapolis, Minn. 


In Reply Please Refer to: 
B. A. Green. 
April 6, 1945. 
B. P. MeNair Co., 
Great Falls, Montana. 


Gentlemen: 

We are pleased to make a report for the twelve 
month lease period ending February 28, 1945. Sales 
for the full period amounted to $259,463.65. 

We are sorry that the sales were not large enough 
to provide for additional rental. Presume that this 
is caused by the fact that the store did not occupy 
the enlarged quarters for the full twelve month 
period, having spent some time in the small store. 


Yours truly, 
GAMBLE-SKOGMO, INC., 


/s/ B. A. GREEN, 
Real Estate Department. 
BAGreen :py 
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(Peneil notation) 


259,463.65 total 
179,357.63 9 mos. 


80,106.02 Dee. Jan. Feb. [214] 


C. S. McNair B. P. McNair 
W. Robt. Gilchrist, Manager 
B. P. McNair Company 
First National Bank Building 
Great Falls, Montana. 


June 11, 1945. 
Gamble-Skogmo, Inc., 
700 Washington Avenue North, 
Minneapolis, Minnesota. 


Attention: Mr. K. T. Watters. 


Dear Ken: 

Under date of April 6th, last, we received a re- 
port from Mr. B. A. Green of your office giving 
total sales for your first lease year in Great Falls, 
ending February 28th, last. When you were last in 
Great Falls we discussed briefly the matter of quar- 
terly reports and you advised that the quarterly 
reports mentioned in the lease applied only to whole- 
sale figures. I will agree the language might be 
confused so as to make it appear as you suggested. 
That, however, was not the intent at the time the 
lease was negotiated and concluded. It was the in- 
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tent of Mr. Hoben and ourselves that the quarterly 
sales report plus any overage earned was to apply 
to all sales, retail as well as wholesale. I am sure 
if you will ask Mr. Hoben about this point he will 
bear me out. 

Since our second lease year began on March Ist, 
there 1s a report due on total sales for March, April 
and May, which we [215] will appreciate receiving 
at the earliest convenience of your Accounting De- 
partment. For purposes of comparison we would 
like also to have you send us sales for lease quarters 
for the period March Ist, 1944, through February 
28th, 1945. Under date of January 15th, you gave 
us sales figures for the first three quarters but they 
were lumped in one figure. Please talk to Mike on 
this point and give it some attention. 

With best regards from my brother and myself 
to all of you. 


Yours very truly, 
B. P. MeNAIR COMPANY, 
By /s/ CHET, 


C. S. MeNATR. 
ew/ [216] 


230 McNair Realty Company 
Defendant’s Exhibit No. 16—(Continued) 


Gamble-Skogmo Ine. 
Operating Gamble Stores 
700 Washington Ave. North, 
Minneapolis, Minn. 


In Reply Please Refer to: 
M. F. Hoben. 
July 2, 1945. 
B. P. McNair Co., 
1st Nat. Bank Bldg., 
Great Falls, Montana. 


Attention: C. S. MeNair. 


Dear Chet: 


We are pleased to hand you herewith, report on 
the net retail sales for the first quarter of the new 
lease year beginning March 1, 1945. Retail sales for 
this three month period amounted to $54,175.44. 


We are also pleased to comply with your request 
of the 11th, asking for the retail sales by quarters 
for the lease year ending February 28, 1945: 


1st quarter—March 1 thru May 31..... $ 11,394.29 


2nd quarter—June 1 thru August 31.... 80,306.00 
3rd quarter—Sept. 1 thru Nov. 30...... 87,657.34 
4th quarter—Dec. 1 thru Feb. 28....... 80,106.02 


Total For Lease Year Ending 2-28-45 $259,463.65 
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We trust that this covers the information asked 
for in your letter and are happy to send it to you. 
KKind personal regards. 
Yours truly, 
GAMBLE- SKOGMO, INC., 
/s/ MIKE, 
Real Estate Department. 
ME Hoben :bg 
(Pencil notation) 
54,175.44 
2% 


108,350.88 earned 
450 
3 mos. 


1350.00 pd. [217] 


Gamble-Skogmo Ine. 
Operating Gamble Stores 
700 Washington Ave. North, 
Minneapolis, Minn. 
In Reply Please Refer to: 
M. F. Hoben. 
October 15, 1945. 
MeNair Reality Company, 
Great Falls, Montana. 
Attention: Chet McNair. 
Dear Mr. McNair: 
We are pleased to hand you herewith report on 
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the net retail merchandise sales for the second quar- 
ter of the current lease year for our store in Great 
Falls. 
Sales for this second quarter amounted to $62,- 
179.43, which makes a total of $116,354.87 for the 
first six months’ period of this lease year. 


Yours truly, 
GAMBLE-SKOGMO, INC., 


/s/ B. A. GREEN, 
Real Estate Department, 
Secretary to Mr. Hoben. 


(pencil note) June-July-Aug. 
Entered 12-15-45. [218] 


Gamble-Skogmo Ine. 
Operating Gamble Stores 
700 Washington Ave. North, 
Minneapolis, Minn. 


In Reply Please Refer to: 
M. F. Hoben. 
December 17, 1945. 
MeNair Realty Co., _ 
Great Falls, Montana. 


Gentlemen: 

According to our lease agreement with you, we 
are pleased to report to you the total net retail sales 
for the third quarter of this lease year—September, 
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October and November—in our store in Great Falls. 
Sales for this peroid amounted to $67,579.81. 


Yours truly, 


GAMBLE-SKOGMO, INC., 
/s/ B. A. GREEN, 
Real Estate Department, 
Secretary to Mr. Hoben. 


Gamble-Skogmo Ine. 
Operating Gamble Stores 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


April 11, 1946. 
MeNair Realty Company, 
Great Falls, Montana. 


Gentlemen: 

We are pleased to hand you herewith, a report 
on the net retail sales for our store in Great Falls 
for the twelve month lease period ending February 
28, 1946. 

Net retail merchandise sales for this period 
amounted to $254,359.05. The lease provides for a 
percentage on retail sales over $270,000.00 per lease 
vear. 

Yours very truly, 
GAMBLE-SKOGMO, INC., 
/s/ B. A. GREEN, 
Real Estate Department. 
BAGreen :py [220] 
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Gamble-Skogmo Ine. 
Operating Gamble Stores 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


July 9, 1946. 
B. P. McNair Company, 
First National Bank Building, 
Great Falls, Montana. 


Attention: Mr. Chet McNair. 


Dear Chet: 

We will try to answer several questions regarding 
net retail sales, etc. Net retail sales are gross retail 
sales less returned merchandise or repossessed mer- 
chandise sold on contract. Such merchandise, 
whether returned by the customer, or repossessed 
on contract is placed for resale purpose and again 
becomes a part of retail sales when made. 

Regarding our percentage on general wholesale 
goods made on these premises, there has been none 
as we have been operating Great Falls on strictly 
retail activity. I wish it were possible to sit down 
across the desk and discuss the various questions 
you asked. It could be done much more satisfactory 
and complete. 

With retail sales generally on the up-grade in the 
past year or so, I can understand your wonderment 
as to why Gamble sales have not followed the same 
pattern. One of the hardest hit from the standpoint 
of obtaining merchandise is our business. Our 
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buyers and merchandisers have done a marvelous 
job in [221] filling in the items lost during the war 
or greatly curtailed through the war and since. If 
I remember correctly, we lost over 1600 some items, 
a great many of which have not yet become avail- 
able. This is especially true when we refer to such 
items as washers, refrigerators, radios, household 
appliances, furniture, and dozens of otbers. We 
have been greatly discouraged at times because of 
the slowness these items have returned to our stores. 
It is more difficult to buy furniture today than at 
any period since the war began. Washers have come 
through in a very feeble drizzle and refrigerators 
even less than that. Radios that were promised us 
m a sufficient volume—practically nothing has come 
through. I am not trying to weep on your shoulder 
but merely to make a correct statement of what has 
held our retail volume down. It would be much less 
than it is, if our buyers had not been able to acquire 
various other lines of merehandise to fill in. How- 
ever, you will realize that we are restocking com- 
pletely and remodeling our basement for sales use. 
Our figures on Great Falls are in the ‘‘red’’ prob- 
ably much greater than you imagine, but we are not 
discouraged. We have now completed the remodel- 
ing of the basement, and we are remodeling and 
installing a new mezzanine floor, [222] and we also 
feel we are nearing the beginning of the period 
where all of the merchandise I mentioned will begin 
to flow in, and I hope it will be close to immediately. 
You will be happy with the returns you will receive 
from sales activity in these premises. 


f 
Cl 
=>) 
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Our sales figures have lately picked up a little 
bit. For the first five months of 1946, they show 
14.2% increase—not much to brag about but cer- 
tainly headed in the right direction. Also, as of that 
date, we are more than $5,000 in the ‘‘red.”’ There is 
nothing wrong in our sales that can not be corrected 
immediatly upon receipt of ample and proper mer- 
chandise. I am very hopeful that this is close at 
hand. 

I have had plans several times to visit Great 
Falls. I have looked forward to such a trip and a 
visit with you and your brother, Ben, whom I have 
never met. I still have this in mind, and I hope it 
will be possible before too long. In the meantime, 
please do not be too critical of all that has happened, 
because I will wager that the returns earned for 
you folks will be very pleasing to you in a short 
time and may make up for the lack of additional 
rental in this foregoing period. 

When we have our grand opening for the re- 
modeling and additional [223] stocking we have 
completed, I will estimate that our total sales for 
the first two (2) week period will be in the neigh- 
borhood, more or less, of $100,000.00. 


Regarding the lease on the lot and warehouse at — 
the rear. The company has stood firm against a © 


percentage arrangement on the lease. As originally 
mentioned, the rental was to be $60.00 a month and 


we did not have any mention of the percentage sales © 


that I was aware of. However, Chet, I do not wish 
to be arbitrary and I will recommend to the com- 
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pany a flat rental of $75.00 a month, running con- 
eurrent to this main lease. If this meets with your 
and Ben’s approval, J will prepare the lease and 
send it to you. 

Phil Chandler expects to be in Great Falls next 
week, beginning by July 10, and intends to visit 
with you regarding the additional property you 
have in mind for our farm store use. I have dis- 
cussed this with him and he has the information. 

KSindest personal regards to you and your brother. 


Sincerely yours, 


GAMBLE-SKOGMO ING., 
/s/ MIKE F. HOBEN, 


Real Estate Department. 
MF Hoben :do [224] 


C.S. McNair B. P. MeNair 
W. Robt. Gilchrist. Manager 
B. P. McNair Company 
First National Bank Building, 
Great Falls, Montana. 


July 12, 1946. 


Mr. Mike F. Hoben, Real Estate Department. 
Gamble-Skogmo, Inc., 

15 North 8th Street, 

Minneapolis 3, Minnesota. 


Dear Mike: 
Your letter of July 9 explaining in such thorough 
detail the lack of volume in the Great Falls store is 
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at hand and thank you. I see the Irish have not lost 
their conversational ability even if it has to be re- 
duced to writing. I might have been shorter if you 
had said that all available merchadise was being 
sent to Aberdeen and Havre rather than to Great 
Falls and the older stores. We hope, however, that 
someday we can stop being a step child and maybe 
the grand celebration on the new basement and bal- 
cony will do the trick. Will buy you a drink if it 
does and you can buy us one if it doesn’t. 

Thanks also for the explanation of ‘‘net retail 
sales.”? We understand the ordinary definition of 
“net”? and ‘‘retail.”’ The point involved was 
whether or not there were wholesale sales made on 
the premises and which were not credited to sales 
volume. Your letter assuves us definitely that this 
is not the [225] case, but we still insist that our 
understanding is that had there been wholesale 
business from the premises those figures should 
have been included in the total sales volume. 

Tn connection with the reporting of sales, may we 
call your attention to the fact that on June 10 a 
statemnt was due us of the sales volume had for 
Mareh, April and May. It is now July 12 and we 
are still waiting. Please do what you ean to apply a 
torch to Mr. B. E. Green. It is good to hear that 
sales are up 14% in the local store for 1946 but, 
while that is comforting in one way, it is depressing 
when compared to Gamble’s 50% increase in sales 
nationally for the same period. 

We have had a couple of long and pleasant visits 
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with Phil Chandler, who left this afternoon, and to 
whom we have mailed a memo of our conversations. 
He will go over the points involved, including a 
possible new building for farm sales on the vacant 
part of the property where you now utilize a small 
warehouse. 

Best regards. 


Very truly yours, 
B. P. McNATR COMPANY, 
By /s/ C. 8. MceNATR, 
C. 8S. MeNAIR. 
CSM:SHP [226] 


Gamble-Skogmo Ine. 
Operating Gamble Stores 
15 North Eighth Street 
Minneapolis 3, Minnesota. 


July 26, 1946. 
McNair Realty Co., 
Great Falls, Mont. 


Attention: C. S. McNair. 


Gentlemen: 

We are pleased to give you herewith, report on 
the net retail merchandise sales for the first quarter 
of the new lease year beginning March 1, 1946. 

Net retail sales for this three month’s period 
amount to $73,018.20. 

We are sorry that this report to you has been 
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delayed for this length of time, but we have just 
now received the sales figures. 


Yours truly, 
GAMBLE-SKOGMO, INC., 


/s/ B. A. GREEN, 
Real Estate Department. 


(Pencil Notations) 
73018 
Quarterly guar. sales 67500 
5018 
ss Surplus sales @ 2% 02 
110.86 [227] 
C. 8S. McNair B. P. MeNair 


W. Robt. Gilchrist, Manager 
B. P. McNair Company 
First National Bank Building, 
Great Falls, Montana. 


August 14, 1946. 
Gamble-Skogmo Ince., 
15 North 8th Street, 
Minneapolis 3, Minnesota. 


Attention: B. A. Green, 
Real Estate Department. 
Dear Sirs: 
This will acknowledge with thanks your letter of 
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July 26, reporting sales for the first quarter of the 
new lease year beginning March 1, 1946, of $73,- 
018.20. 

Under these figures additional rent is due for the 
period in the sum of $110.00. You overlooked send- 
ing check with your sales statement and we would 
appreciate a remittance in that amount. 


Yours very truly, 
B. P. MeNAITR COMPANY, 
By /s/ C. S. MeNATR. 
CSMeN :md 


(Pencil notation): Lease calls for payment ‘‘on a 
quarterly accounting.”’ 
OK/H [228] 


Gamble-Skogmo, Ince. 
Operating Gamble Stores 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


October 14, 1946. 
McNair Realty Company, 
Great Falls, Montana. 


Attention: Chet McNair. 


Gentlemen: 

We are very happy to enclose our check for 
$1051.41 covering the accrued rental payment on our 
store in Great Falls from June Ist, 1946, through 
August 31st, 1946. 
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It is with a great deal of pleasure that we make 
this payment because we know that we had built up 
your hope of our being able to achieve these sales 
figures. 

This does not represent any abnormal] sales in 
that our grand opening is still ahead of us, and we 
know from past experience that there will be a 
great increase due to this. 

Mr. Hoben joins me in sending kindest personal 
regards. 

Sincerely yours, 
GAMBLE-SKOGMO, INC., 
/s/ P. C. FIKKAN, 
Real Estate Department. 
PCFikkan :p 
Encel.-1 [229] 


C. 8S. MeNair B. P. MeNair 
W. Robt. Gilchrist, Manager 
B. P. MeNair Company 
First National Bank Building 
Great Falls, Montana. 


October 23, 1946. 
Mr P. C. Fikkan, 
Real Estate Department, 
Gamble and Skogmo, Inc., 
15 North 8th, 
Minneapolis, Minn. 


Dear Sir: 
Thank you for your letter of October 14th enclos- 
ing check in the amount of $1051.41 for excess sales 
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for the three month period, June through October. 
We are very pleased that your store has gained 
some momentum and apparently is under way. 

For our records, would you be kind enough to for- 
ward us the sales figures for this period and make 
a notation with your accounting department to do 
this in the future. 


Yours very truly, 
B. P. MeNAIR COMPANY, 
By /s/ B. P. MceNATR. 


GPMeN he [230] 


Gamble-Skogmo, Ine. 
Operating Gamble Stores 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


: November 1, 1946. 
B. P. MeNair Company, 
Ist Nat’). Bank Bldg., | 
Great Falls, Montana. 


Gentlemen : 

In compliance with the request in your letter of 
October 23rd, we are pleased to hand you herewith 
a report on sales by the month, beginning March 1st, 
1946 and running through the end of August, 1946: 
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Month Monthly Sales (Notations) 
Marea, VO400 ose $20,806.90 
Agoril, Wate <5 icc ee oe 25,953.86 
ie 26,257.44 $ 73,018.20 
aM eS 2 Oi its Gio tae gear, 30,259.74 
BU 7g C2 Ca ee 32,783.43 
Aveust,, 1946 cc .ctet cde: 57,014.00 120,057.17 
$193,075.37 


We hope that this recap gives you the informa- 
tion you request. 


Yours very truly, 


GAMBLE-SKOGMO, INC., 
/s/ B. A. GREEN, 
Real Estate Department. 


Gamble-Skogmo, Ine. 
Operating Gamble Stores, 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


January 20,1947. 
McNair Realty Company, 
Ist Nat’l. Bank Bldg., 
Great Falls, Montana. 


Attention: B. P. McNair. 


Dear Sirs: 
We are pleased to advise that the last overage 
check sent you in the amount of $1854.31 for the 
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period from September through November, 1946, 
was based on total net retail sales for the above- 
mentioned quarter of $160,215.40. 

The lease provides that we pay 2% on all sales 
over what would figure $67,500.00 a quarter, which 
in this case would be on an overage of $92,715.40. 


Yours very truly, 
GAMBLE-SKOGMO, INC., 


/s/ B. A. GREEN, 
Real Estate Department. 


Gamble-Skogmo, Ine. 
Operating Gamble Stores 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


April 22, 1947. 
Mr. Ben MeNair, 
McNair Realty Company, 
Great Falls, Montana. 


Dear Ben: 

It seems that I am going to be delayed on my trip 
out in Montana so I am forwarding the check for 
the balance on our percentage agreement. 

The total net retail sales for the period beginning 
March 1, 1946, to February 28, 1947, were $567,- 
737.96. Eliminating the base of $270,000.00 this 
gave an overage of $297,737.96 on which we pay 2% 
or $5,954.75. On August 19, 1946, we paid $110.36 
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for the first quarter; on October 8, 1946, we paid 
$1,051.14 for the second quarter; on January 8, 
1947, we paid $1,854.31 for the third quarter. This 
gives a total of $3,015.81, which would leave a hal- 
ance of $2,938.35, the amount of which you will find 
our check enclosed. 

Ben, we feel quite pleased to be able to pay you 
this amount and I am sure that you are much more 
satisfied with this kind of program. It can, and I 
think will he, even greater this vear and in future 
years. | 

We hope that the program which you and I have 
discussed for further expansion in the way of farm 
store and such can be [233] developed if and when 
these building costs get to a point that is sensible 
for you to make the investment and for us to try 
to pay a rental on new construction. 

With kindest personal regards. 


Sincerely yours, 
GAMBLE-SKOGMO, INC., 


/s/ P. C. FIKKAN, 
Real Estate Department. 
PCFikkan:de 
encl :1 [234] 
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Gamble-Skogmo, Ine. 
15 North HKighth Street, 
Minneapolis 3, Minnesota. 


July 14, 1947. 
MeNair Realty Company, 
Great Falls, Montana. 


Gentlemen: 

We are pleased to enclose herewith, our check in 
the amount of $1,749.32, intended as the accrued 
rental payment earned through the operation of 
the percentage clause in your lease for the first 
quarter of the lease year running from March 1, 
1947, through May 31, 1947. 

Net retail merchandise sales for this period 
amounted to $154,965.88. Your lease is based on 2% 
on all net retail sales over $270,000.00 per lease 
year. Therefore, you are paid 2% on the overage, 
for the first quarter, of $87,465.88. 

We are pleased to send this additional rental 
check to you. 


Yours very truly, 
GAMBLE-SKOGMO, INC., 
/s/ MIKE HOBEN, 
Real Estate Department. 


MF Hoben :bg 
Encl. 1 
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(Pencil notation) 
450 


9 
o 


1350 
154965.88 
.02 


309931.76 earned 
1350 pd 


1749.32 due & herewith. [235] 


Gamble-Skogmo, Ine. 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 
October 15, 1947. 
MeNair Realty Company, 
Great Falls, Mont. 
Gentlemen : 

We are pleased to report herewith, sales made in 
your building in Great Falls, occupied by our retail 
store, for the second quarter of this lease year, run- 
ning from June 1, 1947, to August 31, 1947. 

Sales for this period amounted to $135,563.46. 
Our lease provides that we pay you 2% on all net 
retail sales over $270,000.00 per year, or $67,500.00 
per quarter of a lease year. Therefore we pay you 
2% on the overage of $68,063.46. 

We are enclosing our check in your favor in 
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(O.K.) the amount of $1361.27 as payment for 
same. 

We are sorry to note that there was a drop in 
sales for the second quarter of the lease year, but 
hope and trust that there will be a considerable rise 
in the last two quarters. 

Yours very truly, 


GAMBLE-SKOGMO, INC., 


/s/ MIKE F. HOBEN, 
Real Estate Department. 
MF Hoben :bg 
Encl.-1 [236] 


C. S. McNair B. P. MeNair 
W. Robt. Gilchrist, Manager 
B. P. MeNair Company 
First National Bank Building, 
Great Falls, Montana. 


October 20, 1947. 
Mr. Mike F. Hoben, 
Real Estate Department, 
Gamble-Skogmo, Inc., 
15 North 8th Street, 
Minneapolis 3, Minn. 


Dear Mike: 

This will acknowledge, with thanks, yours of 
October 15th inclosing a very nice check for excess 
rental on your Great Falls store. 

All Great Falls sales are a little off for the period 
covered by your report, so you need not feel too 
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badly especially in view of the fact you had a com- 
fortable increase over the same period in 1946. 

When your letter and check came in July cover- 
ing March, April and May of this year I meant to 
write you a letter of thanks and congratulations. 
Just didn’t get it done. 

It looks now as though your Great Falls unit is 
really functioning and, of course, we are glad both 
for you and ourselves. 

With kind personal regards and a rembrance to 
Ken Waters when you are in touch with him. 


Yours sincerely, 
B. P. McNATR COMPANY, 
By /s/ C. S. MeNAIR. 
CSMcN :he [237] 


P.S. My secretary has just reminded me of some- 
thing that possibly ought to come to your attention. 
Ever since the lunch counter went in (incidentally, 
how would you like to rent some more lunch coun- 
ters at 2% on the gross), there does not seem to be 
adequate ventilation at your store. Both customers 
and clerks have complained of this situation, we 
are simply passing it along as a good-will sugges- 
tion. Sometimes a very few dollars spent for venti- 
lating fans can work wonders. I was going to take 
this up with Theis, but he got his nice promotion 
and left too fast. I am not, as yet, acquainted with 
the new man. Regards again. 


/s/ CHET. [238] 
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C. S. McNair B. P: MeNair 
W. Robt. Gilchrist, Manager 
B. P. MeNair Company 
First National Bank Building, 
Great Falls, Montana. 


January 5, 1948. 
Gamble-Skogmo, Inc., 
700 Washington Ave. North, 
Minneapolis, Minnesota. 


Attention: Mr. Mike F. Hoben, 
Real Estate Department. 
Dear Mike: 

In December we should have received sales report 
for the quarter, September, October and November, 
1947. 

This report has not shown up as yet and we would 
appreciate having it within the next few days so as 
to include it in our 1947 figures, where it belongs. 

With the hope you had a splendid Christmas and 
will have a wonderful New Year, we are, 

Yours sincerely, 

B. P. MeNAIR COMPANY, 
By /s/ CHET, 

C.S. McNAIR. 


CSMeN :he [239] 
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Gamble-Skogmo, Inc. 

15 North Eighth Street, 
Minneapolis 3, Minnesota. 
January 7, 1948. 
B. P. McNair Company, 


First National Bank Bldg., 
Great. Falls, Montana. 


Attention: C. S. McNair. 
Dear Sir: 

There has been a little delay in the audit as of 
December ist. Therefore, a statement and check 
for additional rental will go forward as soon as 
Mr. Hoben returns to the office, which will be within 


a week. 
Mr. Hoben has been confined to his home through 


illness since November 30th. 
Yours truly, 
GAMBLE-SKOGMO, INC., 
/s/ B. A. GREEN, 


Real Estate Department, 
Secretary to Mr. Hoben. 
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Gamble-Skogmo, Ince. 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


January 21, 1948. 
MeNair Realty Co., 
Great Falls, Mont. 


Gentlemen : 

We are pleased to report herewith on the sales 
made in your building in Great Falls, occupied by 
our retail store, for the third quarter of this lease 
year, running from September 1, 1947, to November 
30, 1947. 

Sales for this period amounted to $142,227.38. 
Our lease provides that we pay you 2% on all net 
retail sales over $270,000.00 per lease year, or $67,- 
500.00 per quarter of a lease year. Therefore we 
pay you 2% on the overage of $74,727.38. 

We are happy to enclose our check in your favor 
in the amount of $1494.55 in payment of same. 

Kind personal regards and Best Wishes for the 
New Year. 


Yours very truly, 
GAMBLE-SKOGMO, INC., 


/s/ B. A. GREEN, 
Real Estate Department. 
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(Notations) 
142227.38 
67500 


14727.38 
) 


tad 


149454.76 


Encel.-1 [241] 


Gamble-Skogmo, Inc. 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


| March 31, 1948. 
MeNair Realty Co., 
Great Falls, Mont. 


Gentlemen: 

We are pleased to report herewith on the sales 
made in your building in Great Falls, occupied by 
our retail store, for the fourth and final quarter of 
the lease year, running from December 1, 1947, to 
February 29, 1948. 

Sales for this period amounted to $155,553.18. 
Our lease provides that we pay you 2% on all net 
retail sales over $270,000.00 per lease year, or $67,- 
500.00 per quarter. Therefore, we pay vou 2% on 
the overage of $88,053.18 for this fourth quarter. 
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We are happy to enclose our check in your favor 
in the amount of $1761.06 in payment of same. 
Yours very truly, 
GAMBLE-SKOGMO, INC., 
/s/ M. F. HOBEN, 
Real Estate Department. 


(Pencil notations) 


155,553.18 
67,9 
88,053.18 
Z 
176,106.36 
(Attached adding machine tape) 
Sales 154,965.88 
135,563.46 
142,227.38 
155,553.18 
588,309.90 
Rent 1,749.34 
1,361.27 
1,494.55 
1,761.06 
5,600.00 
11,966.20 
MF Hoben :bg 


Enel.-1 [242] 
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Gamble-Skogmo, Ine. 
15 North Eighth Street 
Minneapolis 3, Minnesota 
Main 0281 
July 6, 1948 
(Pencil notation) 


Unit #1. General store .............. 165,455.31 
#2. Luneh counter™......... 9 9,258.35 

2. Warm ............... ee 64,398.63 
Yoo,112.29 


MeNair Realty Company 
Great Falls, Montana 


Gentlemen : 

We are pleased to enclose herewith a report on 
the net retail sales for the first quarter of the new 
lease year beginning March 1, 1948, together with 
our check in payment of the additional rental 
earned for you through the operation of the per- 
centage clause. 

Net retail merchandise sales for the three month 
period from March 1, 1948, through May 31, 1948, 
amounted to $77,122.98. Our lease provides that 
we pay you 2% on net retail sales over $270,000, or 
$67,500 per quarter. Therefore the attached check 
in the amount of $192.46 is based on the overage 
for the quarter of $9,622.98. 
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We are happy to be able to send this additional 
rental to you. 
Yours very truly, 
Ja/ewele E, TIGL, 
Real Estate Department. 


WTH :bg 
Encl. 1 
(Notations) 
77,122.98 450 (4384 Dale Cockayne 
- a. aes 
154,245.96 1350 
1,350. 
192.46 Farm #5 Unit 2 Fountain Lunch 
36,042.07 3,004.15 
13,009.27 3,310.50 Apr. 53,819.21) 
15,347.29 2,943.70 Mar. 54,229.87) Unit 1 
64,398.63 9,258.35 May _ 57,406.23) 
165,455.31 
These figures furnished by Cockayne). 
B. P. McNair Company, 
Great Falls, Montana. 
C. S. McNair 


B. P. McNair, Jr. 
July 8, 1948. 
Gamble-Skogmo, Inc., 
700 Washington Ave., 
Minneapolis, Minn. 
Attention: Mr. Wm. T. Hill, 
Real Estate Department. 
Dear Mr. Hill: 
Thank you for your letter of July 6th enclosing 
Check, $192.46. 
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The total sales figures for March, April and May, 
$77,122.98, struck us as being somewhat low for the 
quarter. We thereupon called Mr. Dale Cockayne, 
Manager here to ask him if there could be an error. 
He says there undoubtedly is. 

We are, therefore, returning your check herewith 
and will ask you to review the sales figures for 
Great Falls for the months of March, April and 
May. 

While the lease does not make it incumbent upon 
you to furnish figures for each month separately, 
we would appreciate having them in that way if 
you have no objection. 

With sincere regards to yourself and Mike 
Hoben, we are 


Yours very truly, 

B. P. MceNAIR COMPANY, 
By /s/ C. S. MeNATR, 

C. 8. MeNATR. 


CSMeN the 
encl. [244] 
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Gamble-Skogmo, Inc. 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


July 12, 1948. 
B. P. McNair Company, 


Great Falls, Montana. 
Attention: Chet McNair. 
Dear Chet: 


It is certainly embarrassing to have made such an 
error in percentage report and check, but our fig- 
ures come from the Accounting Department for this 
purpose. I should have noticed the differential im- 
mediately before sending you the record. 

The following is the correct monthly statement 
which J am sure is much more satisfactory. 


Sales 
INOS 20 ee $ 54,004.97 
BUI BOs oo 41,328.93 
LOY ace oot 58,632.06 
Wotte!|' oe. oe $153,965.96 
PATON. cae ee 67,500.00 
OGG CI $ 86,465.96 
02 
fe Gee ee $ 1,729.32 


I, too, would have been very surprised to receive 
a small check such as you did. I hope that you will 
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take my name off the blackboard now that we have 
corrected it. 
With kindest personal regards to you and Ben. 


Yours very truly, 
/s/ BIULL, 


WM. T. HILL, 
Rea] Estate Department. 
WTH :ms [245] 


B. P. McNair Company 
Great Falls, Montana 
C. 8S. MeNair 
B. P. MeNair, Jr. 
July 17, 1948. 
Gamble-Skogmo, Ince., 
15 North Eighth Street, 
Minneapolis 3, Minn. 


Attention: Mr. Wm. T. Hill. 


Dear Bill: 

We have your letter of July 12th with the cor- 
rected sales figure for March, April and May on the 
Great Falls store and enclosing check, $1,729.32 

I think these figures will bear still another re- 
viewing. You report total sales for the period of 
$153,965.96. For the same period last year you 
reported $154,965.88. | 

We are at a loss to understand how the sales | 
can be less this year than last, when we have had | 
consistently glowing verbal reports from different 
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Gamble men as to the large increase being made 
under the new Manager. 

It could be that you have not included farm sales. 
In that event, they should be added to your total 
for while the lease does not mention farm sales 
specifically, there never was any misunderstanding 
as to the fact that all sales, except to employees, 
and even including Mail Order which might orgi- 
nate in the City of Great Falls, or at any other 
location here were to be included in the computation 
of volume. 

Wholesale sales, if any, were to be reported 
specifically and figured on a 1% basis. [246] 

These points were carefully covered between Mr. 
Hoben and ourselves and I am sure Mike will recall 
the circumstances. We even kidded about the Land- 
lord being eligible for employee’s discounts and 
Mike said we will write that in the lease too. 

Please check the whole picture again, Bill, and 
let us have your considered advices. 

With regards to both yourself and Mike, 


Yours very truly, . 
B. P. MeN AIR COMPANY, 
By /s/ C. 8. McNATR. 


CSMeN :he [247] 
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Gamble-Skogmo, Ine. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


August 3, 1948. 
Mr. Chet MeNair, 
B. P. MeNair Company, 
Great Falls, Montana. 


Dear Mr. McNair: ; 

Please find enclosed your check for additional 
rental in the amount of $309.76. We delayed in 
sending this final report to you until the accountant 
returned from his vacation that generally handles 
this account. 

He has spent several days getting the correct 
figures together. Needless to say, we are much cha- 
grined because of the previous report. 

However, this is positively right and certainly 
hope that you will forgive us for these errors. 

Yours very truly, 
/s/ WM. T. HILL, 
WM. T.. HILL, 
Real Estate Department. 


WTH :ms 
Encel.-1 [248] 


es ee 
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B. P. MeNair Company 
Great Falls, Montana 
C. S. McNair 
B. P. McNair, Jr. 
| August 7, 1948. 
Gamble-Skogmo, Ince., 
15 North 8th Street, 
Minneapolis 3, Minnesota 


Attention: Mr. Wilham T. Hall. 


Dear Mr. Hill: 

We are today in receipt of your letter August 3rd 
enclosing additional excess rent check of $309.76 to 
cover the period of March, April and May, 1948. 

This is the third check in connection with this 
report and the matter is still unsatisfactory. This 
time you have failed to send us a signed statement 
of sales or to show how this second additional 
amount 1s arrived at. 

We will expect a full and complete accounting for 
the period and hereafter would appreciate such 
statements by the 15th of the month following the 
closing of each quarterly period. The present settle- 
ment is approximately sixty days late. 


Yours very truly, 
B. P. MeNair Company, 
By /s/ C. 8. MeNAITR, 
C. 8S. McNAIR. 
CSMeN :he [249] 
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Gamble-Skogmo, Ine. 
15 North Highth Street 
Minneapolis 3, Minnesota 


August 30, 1948. 
B. P. MeNair Company, 
Great Falls, Montana. 


Gentlemen: 

Following is a complete report on our net retail 
merchandise sales made during the months of 
March, April and May, 1948, at our store in Great 
Falls, Montana: 


Sales for March ....... $ 55,081.49 
(Notation) 

Sales for April ....... 59,210.18 
figure used 

Sales for May ........ 59,162.34 

$169,454.01 


Payment based on 2% on the overage of $101,- 
954.01, makes your additional earning for the period 
amount to $2039.08. 

One check in the amount of $1729.32 was for- 
warded to you on July 12th and another check for 
the balance was forwarded to you on August 3rd. 

We trust this report will meet with your satis- 
faction. 

Yours very truly, 


/s/ B. R. GUSTAFSON, 
Chief Accountant. 


| 


——— 
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(Notation) 


450 
o 
1350 
169454.01 
02 
3389.0802 
1350. 


oe 


2039.08 [250] 


B. P. McNair Company 
Great Falls, Montana 
C. S. MeNair 
B. P. MeNair, Jr. 
September 1, 1948. 

Gamble-Skogmo Ine., 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 
Real Estate Department. 


Dear Sirs: 

Please refer to our letter of August 7th addressed 
to the attention of Mr. William T. Hill. We have 
had no reply to this letter. 

May we ask you to furnish us with a complete 
report of your. Great Falls sales for the lease period 
covering March, Apri] and May? 
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We would also appreciate receiving, not later than 
September 15th, a sales report and accounting for 
the lease quarter covering June, July and August. 


Yours very truly, 
B. P. MceNAIR COMPANY, 
By /s/ C. S. MeNATR, 


C. S. McNATR. 
CSMeéeN :he 


(Pencil note) 


August sales are not available before Sept. 25 
at the earliest. 


B. G. [251] 


Gamble-Skogmo, Inc. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


September 2, 1948. 
B. P. McNair Company, 
Real Estate, 
Great Falls, Montana. 


Attention: C. S. MeNair. 


Dear Mr. McNair: | 

You no doubt have received the accountant’s | 
computation in writing by this time for the sales 

covering March, April and May. | 

Just as soon as the Angust sales are available we 

f 
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will give you a definite report for June, July and 
August as requested. It will be around the 25th of 
September before these are available. 


Yours very truly, 
/8/ WEE TS HILL, 


Wet, T. HILL, 
Real Estate Department. 
WTH :ms [252] 


B. P. MeNair Company 
Great Falls, Montana 


C. S. McNair 
B. P. MeNair, Jr. 
September 4, 1948. 
Gamble-Skogmo, Inc., 
15 North Eighth Street, 
Minneapolis 3, Minn. 
Real Estate Department. 
Attention: My. Wim. T. Hill. 

Dear Mr. Hill: 

We have Mr. Gustafson’s report of sales covering 
March, April and May. 

It is evident that he did not include any so-called 
farm sales figures in this computation. 


In my letter of July 17th I touched on that point 
but you have disregarded it in your several letters 
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and we would like to have you clarify it from your 
viewpoint. 
Yours very truly, 
B. P. MeNAIR COMPANY, 
By /s/ C. S. MeNAIR, 


C. 8S. McNATR. 
CS MeN :he 


(Notation) 
$2039.08 [253] 


B. P. MeNair Company 
Great Falls, Montana 
C. 8S. MeNair 
B. P. McNair, Jr. 
September 20, 1948. 
Gamble-Skogmo, Ine., 
15 North 8th Street, 
Minneapolis 3, Minn. 
Real Estate Department. 


Attention: Mr. Wm. T. Hill. 


Dear Mr. Hill: 

This is to call your attention to the fact that we 
have not received any sales report on your Great 
Falls store for the period covering June, July and 
August. 


Also, we have had no reply to our letter of Sep- | 


tember 4th inquiring as to farm sale figures for the 
previous period covering March, April and May. 


| 
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May we ask that you give both of these matters 
your attention. 


Yours very truly, 

B. P. MeNATR COMPANY, 
By /s/ C. S. McNATR, 

C. 8. MceNAITR. 


CSMEeN :he [254] 


Gamble-Skogmo, Ine. 
15 North Eighth Street 
Minneapolis, Minnesota 


B. P. MeNair Co. 
Great Falls, Mont. 
September 27, 1948. 


Attention: C. S. MeNair. 


Dear Chet: 

Your letters of September 4th and 20th addressed 
to Mr. Hill come to my attention. 

IT am a little bit confused regarding your request 
for an accounting of farm machinery sales made 
on other premises than those leased from you by us. 
Our lease with you folks on the West half of Lot 
Hight (8) and on Lot Nine (9), Block Three Hun- 
dred Sixteen (316), Town or Townsite of Great 
Falls, Montana, is the only lease with you requiring 
settlement on retail sales made. All of our reports 
and payments cover only sales made on these de- 
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scribed premises. No reports on the sale of mer- 
chandise, farm machinery, etc., is made on other 
property rented from you or on property rented 
from others in Great Falls. 

We are satisfied that if you will examine your 
existing lease, Paragraph Two, it will state this very 
clearly. I would mention that at the time you and I 
negotiated this original lease, no mention or discus- 
sion of sales of farm machinery was had because at 
that time, our company had no thought of engaging 
in farm machinery business. Our company’s han- 
dling of farm machinery came about at a much later 
date. 

We trust that this will clarify the matter to [255] 
your satisfaction as well as ours. 

Kind personal regards. 


Sincerely yours, 
/s/ MIKE F. HOBEN, 


M. F. HOBEN, 
Real Estate Department. 
MFH :bg 
ec: Dale Cockayne, #1282-1. 
Jim McNaught, Dist. Mgr. 
Phil Fikkan, Regional Mgr. [256] 
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Gamble-Skogmo, Ine. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


B. P. McNair Co. 

Great Falls, Mont. 
Ocotober 18, 1948. 
Dictated 10-15-48. 


Attention: Mr. Chet McNair. 


Dear Chet. 

I have purposely held up answering your letter 
of September 29th until I could dig up additional 
information on the complaint you made. 

First of all, Mrs. Green tells me that there was an 
error first by her in compiling the July 6th report; 
then on the second complaint, she investigated and 
found an additional error in the Accounting De- 
partment’s figures, etc. All of this is very distres- 
sing, and I was sorry to learn of it, but we all have 

to recognize that to err is human and that even our 
company, with its earnest effort, cannot escape an 
occasional happening such as you complain of, and 
J think you had just cause for complaint. 

| I offer my apology for myself and our company 
: for any inconvenience and disturbance it might 
| have casued you and Brother Ben. I do not know 
| just when I can be in Great Falls. I am still receiv- 
| ing treatment at Rochester, and this will continue 
_ for some time, but as you are an occasional visitor 
| to Minneapolis, I would welcome an opportunity to 
discuss the subject matter with you. 
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We are also happy to enclose our check in the 
amount of $1749.61 as the accured rental earned for 
the second quarter [257] of June, July and August, 
together with the statement on sales as follows: 


ae ee $ 51,382.00 

ey ee 91,559.36 (Notation) 
le 02,039.04 over 
es $154,980.40 


I trust this finds you and your brother enjoying 
good health, and I want you to feel free to write 
to me at any time either with complaint or praise, 
whichever the situation warrants. I assure you it 
will have my immediate and prompt attention. 


Sincerely yours, 


/s/ M. F. HOBEN, 


MFH :bg 


(reverse aide) 


154,980.40 

2 
3,099.6080 
1350 


M. F. HOBEN, 
Real Estate Department. 


1,749.60 [258] 
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B. P. MeNair Company 
Great Falls, Montana 
C. S. McNair 
B. P. MeNair, Jr. 
October 28, 1948. 


(Pencil notation—B. Berghuis to answer) 


Gamble-Skogmo, Inc., 
15 North 8th Street, 
Minneapolis 3, Minn. 


Attention: Mr. M. F. Hoben, 
Real Estate Dept. 
Dear Mike: 

We are sorry to hear of your continued illness 
and hope that it will be short duration. 

This will acknowledge your letter of October 18th 
in regard to our Great Falls lease and containing 
what purports to be a sales report for the Quarter 
ending August 31st, 1948. 

This report is unsatisfactory, first, for the reason 
that it is a matter of some six weeks late and, sec- 
ond, for the reason that for a sales report it certifies 
nothing. 

Your letter also purports to answer our letter of 
September 29th but fails to make any mention of 
the point raised in the fifth paragraph as regards 
unreported farm sales for the quarter ending May 
30th, 1948. 

In view of your own illness and the continued un- 
satisfactory replies which we get when we get any 
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replies from your Real Estate Department, we 
regret that it becomes necessary to take the matter 
up with some other department of your Company 
and accordingly [259] are today addressing Mr. P. 
W. Skogmo whose name appears on our lease. 


Yours very truly, 
McNAIR REALTY COMPANY, 
By /s/ C. 8. MeNAITR, 


C. S. MeNATR, 
Pres. 
CSMeN :he 


ec. Mr. P. W. Skogmo, Pres. [260] 


B. P. McNair Company 
Great Falls, Montana 
C. S. MeNair 
B. P. MeNair, Jr. 
October 28, 1948. 


(Pencil notation: Bill Hill’s handling.) 


Mr. P. W. Skogmo, President, 
Gamble-Skogmo, Inc., 

15 North 8th Street, 
Minneapolis 3, Minnesota. 


Dear Sir: 
The attached copy of a letter written today to 
Mr. Hoben is self-explanatory insofar as it goes. 
We address you with the request that you review 
the entire file in connection with this lease, either | 


us. Gamble-Skogmo, Inc. 275 


Defendant’s Exhibit No. 16—(Continued) 
yourself, or, if that is impracticable, that you have 
it reviewed by someone who is not connected with 
the Real Estate Department. 

After such review we would appreciate hearing 
from you at your convenience and with any com- 
ments you care to make. 

We have been reluctant about going over the 
head of the Real Estate Department but matters 
have been handled so unsatisfactorily for the past 
four years that we are left with no alternative. 

In the event that your file is not available or 
should appear incomplete, we can send you a copy 
of ours. 

Yours very truly, 


McNAIR. REALTY COMPANY, 
By /s/ C. 8S. MeNATR, 
C. S. MeNATR, 
Pres. 
CSMeN :he 
encl. [261] 


Gamble-Skogmo, Inc. 
15 North Eighth Street 
Minneapolis 3, Minnesota 
November 5, 1948. 
Mr. C. 8S. MeNair, President, 
B. P. McNair Company, 
Great Falls, Montana. 


Dear Mr. McNair: 
Mr. P. W. Skogmo, President of our Company, 
has handed me your letter of October 28 in connec- 
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tion with our lease with you covering the store 
building at Great Falls. 

Mr. M. F. Hoben, Head of our Real Estate De- 
partment, with whom you previously corresponded, 
is in the hospital at Rochester, Minnesota. Mike 
has had a very vough time of it this year, in 
that last spring he was at Rochester for several 
months at which time the surgeons amputated his 
left leg above the knee and he was just endeavoring 
to learn how to use an artificial limb, when he had 
to go back to Rochester where the surgeons have 
now amputated his right leg just below the knee. 
As a result, he will have to remain in Rochester 
for at least several weeks more and all of this has 
left his department very short-handed but the re- 
maining folks have done an outstanding job, we feel, 
in attempting to keep up with the work. Mike, of 
course, has always been a glutton for work and with 
him out of the office for months on end this year 
the other folks have just had: to take over his work 
with the result that they sometimes necessarily 
fall a little behind with the work. I mention this 
because I have discussed with Mr. Walter Dreves, 
our Controller, the matter of getting [262] quar- 
terly sales statements and quarterly percentage rent 
checks to you a little quicker. Mr. Dreves tells me 
that the quarterly statements of the Great Falls as 
well as other stores is usually compiled on or about 
the 20th day of the month following the close of the 
quarter and that being true, in the future, I see no 
reason why the quarterly statements can’t be in 
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your hands at least within thirty (30) days after 
the close of each quarter. I am sending copy of this 
letter to the Lease Department and am sure that 
in the future they will do their utmost to endeavor 
to get you the quarterly statement and your per- 
centage rent check within thirty days after the end 
of each quarter. In the absence of Myr. Hoben, I 
have reviewed the entire file with Mr. William Hill 
of the Real Estate Department. First of all, I find 
that an unfortunate error was made in sending you 
the sales figures for the quarter consisting of March, 
April and May this year. Like all other big com- 
panies we are not immune to errors but in the final 
analysis it has worked out, I find, to your advantage 
at our expense. The sales for that quarter as re- 
ported to you and upon which we calculated the 2% 
rent amounted to $169,454.01. Our lease with you, 
paragraph 2, provides ‘‘No percentage will be paid 
on wholesale sales to employees or sales or transfers 
of merchandise to other Gamble Stores.’’ The sales 
figure of $169,454.01 for the spring quarter included 
$6,499.95 of sales at wholesale to employees and 
within the language of the lease you will see [263] 
that those figures should have been excluded. How- 
ever, they were included with the result that we 
overpaid you $129.99 (2% of $6,499.95), fox that 
quarter. We reported sales to you for the quarter 
ending August 31 in the amount of $154,980.40 
which amount includes $5682.65 of sales at whole- 
sale to employees and this again, within the terms 
of the lease, should have been excluded. However 
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by including those sales, as was done, we overpaid 
you $113.65 rent for that quarter. In other words, 
we overpaid our rent for the six months period 
ending August 31st, by $243.64, so that while you 
may have become irked by the error that was made 
in reporting the sales to you with some delay, you 
can see from the foregoing figures that you have not 
by any means been hurt in the collection of rents. 

I hope that the foregoing explanation clears up 
this entire matter to your satisfaction. The Com- 
pany regrets, of course, that there should be any 
misunderstanding with any landlord over any mat- 
ter and particularly with you folks for everyone in 
our Lease Department feels that you have been 
exceptionally fine landlords in the many years that 
we have had the pleasure of doing business with 
you and we hope to continue our relations on that 
friendly basis. 


Yours very truly, 
/s/ W. P. BERGHUIS, 


General Counsel. 


WPBerghuis:hb [264] 
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; Gamble-Skogino, Ine. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


November 15, 1948. 
Mr. C. S. MeNair, President, 
B. P. MeNair Company, 
Great Falls, Montana. 


Dear Mr. McNair: 

I have your further letter of November 9 with 
reference to our lease. 

While our lease with you does not provide for 
the furnishing certified reports of sales, we have no 
objection to doing so and I am accordingly enclosing 
sales figures for the two quarters which you re- 
quested, all certified by Mr. Walter J. Dreves, Con- 
troller of our Company. 

I have had nothing to do in the past with the 
payment of rents on this or other property and 
accordingly I did not know just what procedure 
was followed in reporting quarterly sales. I find 
that the Lease Department people took off the sales 
from the store statement but, of course, the people 
in the Lease Department are none of them account- 
ants, and with that type of procedure it was not 
unlikely that some errors would occur. Hereafter 
the quarterly figures will be certified to the Lease 
Department by either the Controller or his assist- 
ant, who are experienced accountants, of course, 
and through that procedure in the future we hope to 
minimize any errors such as have occurred in your 
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ease. From the certified figures as now enclosed 
you will observe that we have overpaid your rent 
and in line with your letter of November 9 we 
should be glad to [265] receive your refund check 
for the amount of the overpayment. 

The figures included in the certified report here- 
with enclosed do not include farm sales for such 
farm sales do not come under the terms of your 
lease and are not subject to the percentage clause. 
As you know, we sell farm machinery from two 
other locations in Great Falls, one of which other 
locations we rent from you but that lease contains 
no percentage clause and the other location we rent 
from other parties. The farm store is entirely a 
separate unit, it carries its own inventory, none of 
which is located on your store property which we 
are corresponding about and, therefore, such sales 
do not constitute sales on the leased premises 
covered by our store building lease and for that 
reason there is no point in reporting the sales of 
the farm store to you. 


Yours very truly, 


/s/ W. P. BERGHUIS, 
General Counsel. 


WP Berghuis :hb 
Encl. [266] 
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Gainble-Skogmo, Ine. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


December 30, 1948. 
B. P. McNair Company, 
Great Falls, Montana. 


Attention: C. S. McNair. 


Gentlemen: 

We are pleased to report herewith on the sales 
made in your building in Great Falls, occupied by 
our retail store, for the third quarter of the lease 
year, running from September 1, 1948, to November 
30, 1948. 


September Yass. .2..... ess... $ 60,897.59 
OSL? 71,417.61 
NOVEG 2 2) re 78,288.41 

$210,603.61 


Our lease provides that we pay you 2% on all net 
retail sales over $270,000.00 per lease year, or $67,- 
500.00 per quarter. Therefore, we pay you 2% on 
the overage of $143,103.61 for this third quarter. 

We are happy to enclose our check in your favor 
in the amount of $2,862.07 in payment of same. 

Yours very truly, 
js/ WM. TY. TILL, 


Woe. HILL, 
Real Estate Department. 
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(Pencil notations) 


210,603.61 
02 
4212.0722 
1350. 
2862.07 
450 
12 


2/5400 


eee? 


2700.00 
This check cashed but no acknowledgment made. 


Gamble-Skogmo, Ince. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


March 25, 1949. 
In Reply Please Refer to: 
W. T. Hall. 


MeNair Realty Co., 
Great Falls, Mont. 


Attention: Mr. Chet McNair. 


Dear Mr. McNair: 

We are pleased to give you herewith a report 
on the net retail merchandise sales obtained in your 
premises at 521-3-5 Central Avenue, Great Falls, 
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which our store occupies, as handed to us by our 
Accounting Department for the period from Decem- 
ber 1, 1948, through February 28, 1949: 


December, 1948 ............... $ 98,830.24 
iuary, 1949 .............,5. 37,190.65 
Goethe 2) 1021) 32,343.86 

(hl Al $168,364.75 


Figured on a quarterly basis, we are to pay to 
you 2% on net retail merchandise sales over $67,500 
per quarter. Therefore, for the above-mentioned 
period, we pay you 2% on the overage of $100864.75. 
Our check in the amount of $2,017.30 is enclosed 
herewith. 

We are happy to be able to send this check to you. 


Yours very truly, 
/s/ WM. T. HILL, 
WILLIAM T. HILL, 
Real Estate Department. 
WTH :bg 
(notation) 


168364.75 
2 


336729.50 
1350 


een ns cee 


2017.30 [268] 
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Gamble-Skogmo, Inc. 
15 North Eighth Street 
Minneapolis 3, Minnesota 


In Reply Please Refer to: 
April 6, 1949. 


I, hereby certify that the amounts set forth below 
constitute the net sales under the terms of a lease 
agreement dated December 27, 1943, for the purpose 
of computing rentals due B. P. McNair Company 
for premises at 521-3-5 Central Avenue, Great Falls, 
Montana: 


December, 1948................ $ 98,830.24 
Som ATO”... ke. 37,190.65 
it ebmuaiypelO4 9 ee. .... 982,343.86 
TOA cada ote $168,364.75 
Less Exempted Sales .......... 67,500.00 
BasesSalesmee: 060-0 $100,864.75 
Rental Rate .2......00)...: oe 2% 
rental Payment ......-..) 408 2,017.30 


/3/ WALTER J. DREVES, 


WALTER J. DREVES, 
Controller. [269] 
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Defendant's Exhibit No. 16— (Continued) 


Gamble-Skogmo, Inc. 

15 North Kighth Street 

Minneapolis 3, Minnesota 

April 6, 1949. 

I, hereby certify that the amounts set forth below 
constitute the net sales under the terms of a lease 
agreement dated December 27, 1943, for the purpose 
of computing rentals due B. P. McNair Company 


for premises at 521-3-5 Central Avenue, Great 
Falls, Montana. 


September, 1948 .............. $ 60,897.59 
eves, JS: a re 71,417.61 
November, 1948 ............... 78,288.41 
‘otal . 2 eer $210,603.61 
Less Exempted Sales .......... 67,500.00 
MOASEMORICS 0. ee eee ee $143,103.61 
Glue Je) (or 2% 
Rental Payment............... $ 2,862.07 


/s/ WALTER J. DREVES, 


WALTER J. DREVES, 
Controller [270] 
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McNair Realty Company 
Defendant’s Exhibit No. 16—(Continued) 


Gamble-Skogmo, Inc. 
15 North Eighth Street 
Minneapolis 3, Minnesota 

June 29, 1949. 


In Reply Please Refer to: 


I, hereby certify that the amounts set forth below 
constitute the net sales under the terms of a lease 
agreement dated December 27, 1943, for the purpose 
of computing rentals due B. P. McNair Company 
premises at 521-3-5 Central Avenue, Great 


for 


Falls, Montana: 


Mawxen. 1949 ......4sscae 2 ee $ 48,463.13 
gS | 53,117.37 
May, 1949 ..........00. 00.000. 53,648.45 
LC) i $155,228.95 
Less Exempted Sales .......... 67,500.00 
Base Sales ... 6 <<... 6.50000 $ 87,728.95 
Rental ..2...+2..:..60)5 ee 2% 
RentalgPayment <.......%.... $ 1,754.58 


/s/ WALTER J. DREVES, 


WALTER J. DREVES, 
Controller. [271] 
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Defendant’s Exhibit No. 16—(Continued) 


Gamble-Skogmo, Ine. 
Operating Gambie Stores 
15 North Eighth Street 
Minneapolis 3, Minnesota 


October 4, 1949. 


I, hereby certify that the amounts set forth below 
constitute the net sales under the terms of a lease 
agreement dated December 27, 1943, for the purpose 
of computing rentals due B. P. McNair Company 
for premises at 521-3-5 Central Avenue, Great 
Falls, Montana: 


ion oyweume ............... $ 49,302.49 
0 See 47,718.45 
August .............. 47,446.04 
Loe, rir $144,466.98 
Less Exempted Sales .......... 67,500.00 
Peace ales .... OT... ee ee $ 76,966.98 
Mivremital Wwete .n......0% 6. ee ce 2% 
Rental Payment .............. $ 1,539.34 


/s/ WALTER J. DREVES, 


WALTER J. DREVES, 
Controller. [272] 
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CHESTER McNAIR 
resumed the stand and testified as follows: 


Direct Examination 
(Continued ) 
By Mr. Hall: 


@. The complaints that were made by you with 
reference to accountings and with reference to the 
amounts of checks remitted by the Gamble-Skogmo 
Company were in writing, were they not, Mr. Me- 
Nair? A. Yes. 

Q. I notice that some of the correspondence is 
on the letterhead of B. P. McNair Company or 
signed B. P. MeNair Company, was that covering 
accounting as agent for the McNair Realty Com- 
pany in that correspondence? A. Yes. 

Q@. Was there ever any accounting made on 
wholesale sales ? 

A. Never any accounting made on wholesale 
sales. 

@. And so far as you know then were you ever 
paid any percentage based upon wholesale sales 
during the entire period December 27th—of the 
December 27th lease? 

A. Not that I am aware of. 

Q. Was there ever any accounting made of the 
Gamble-Skogmo Company up to the year 1948 of 
total sales? 

A. There were letters advising our total sales . 
and such and such. 

Q. Was that total sales or net retail sales? 
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A. I believe there are letters showing net retai! 
sales. [273] 

Q. At any rate that shows in these letters ? 

A. That shows in this correspondence. 

Q. In any event wholesale sales were eliminated 
entirely from any account? 

A. So far as I know. 

Q. So far as you know? A. Yes. 

Q. Now the only information you have with ref- 
erence to sales being made at any given time by the 
stores in Great Falls was by correspondence ? 

A. All written reports are received in that cor- 


respondence. 
Q. Well, did you receive any other information 
with reference to sales being made? A. I did. 


Q. And from whom? 

A. In conversation with Mr. Cockayne in June 
or July of 1948 I was told by him that the sales 
for the current period could very considerably ex- 
ceed the sales for the preceding quarter; and, of 
course, I was pleased at that and so was he. And 
he told me the sales, told me verbally what the 
sales for the last concluded quarter shows upon 
which we had no written report. He gave me those 
figures verbally at that time. 

Q. And did the accounts which you received 
thereafter from the headquarters from Gamblec- 
Skogmo vary considerably from the figures Mv. 
Cockayne gave you? 

A. May I refer to my notes? [274] 
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Q. Idon’t want to go into any figures. Did they 
vary considerably ? A. The written reports? 
@. Yes, from the Minneapolis headquarters? 

A. The first report was approximately one- 
fourth of the total amount as reported by Mr. 
Cockayne. 

@. And was it then you made complaint to the 
Minneapolis headquarters of Gamble-Skogmo with 
reference to the amount of the check you had re- 
ceived and the accounting that had been made? 

A. Yes, I asked him to review their files. I said 
apparently there is some error here. 

Q. And that was in the year 1948, was it not? 

A. Yes. 

Q. And that correspondence all appears, does 
it not, in the file which has been introduced in evi- 
dence as Defendant’s Exhibit 16? 

A. I presume so. I haven’t examined that file 
but I judge it would. 

Q. And finally after three or four attempts you 
finally achieved a result approximating the figure 
given you by Mr. Cockayne some time before? 

A. No, there were several exchanges of letters, 
each time a protest on our part. We received three 
different checks covering the quarter ending Mav 
31st, 1948. Three different checks, each time saying 
there has been a mistake made and we give you an 
additional check, and each time the [275] assurance 
that this time it is correct. And when we finally, 
in September, got a certified accounting the end of 
September covering the period ending in May it 
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still was materially different from Mr. Cockayne’s 
figures. 

Q. So that you never did arrive at the identica! 
figure ? 

A. We never arrived at a figure acceptable to us. 

Q. Now going back to the time that you were 
negotiating the lease of December 27, 1943, with 
Mr. Hoben you finally arrived at a lease which was 
based upon a minimum rental of $5400.00 a year or 
$450.00 a month ? A. Yes. 

@. With a percentage based on net retail sales 
over and above $270,000.00 per year? 

A. That is correct. 


+ *% & 


@. Let me get at it this way, then, Mr. McNair. 
When the store started out was there a lunch coun- 
ter in there? [276] A. No. 

@. And had you mentioned a lunch counter so 
far as this Mr. Hoben was concerned ? 

A. No. 

Q. Was there any question but what the lunch 
counter was to pay 2% on net retail sales? 

A. No discussion. 

Q. Was there any discussion between you and 
Mr. Hoben with reference to farm sales? 

A. No discussion. [277] 


Q. And to bring the matter out there was no 


discussion of any lunch counter or luncheonette as 
such ? 
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A. There was no discussion of lunch counter or 
luncheonette. [278] 

Q. What have you to say with reference to the 
desirability of the location at 521, from the stand- 
point of mercantile establishment that location at 
021, 5923, 525 Central Avenue? 

A. I believe it is one of the most desirable loca- 
tions in the city retail locations. 

Q. Would that be your view of the matter as 
an experienced real estate man in the city of Great 
Falls? A. Yes. 

Q. What have you to say about the minimum 
rental of $450.00 a month, is that a reasonable rental 
considering the location and the size of the building? 

A. Do you mean a reasonable flat rental? 

Q. Yes. 

A. No, it is not. It is far underneath, far under 
the value then or now as a rental. 

Q. And would that rental pay you any return 
upon your investment? A. None. 

Q. Asa flat rental? A. No. 

Q. About what are the taxes upon the property 
combined in the Gamble-Skogmo setup ? 

A. I believe the property taxes this past year 
were $5200.00. [279] 

Q. Does that include additional property other 


than Gamble-Skogmo ? A. Yes. 
Q. That includes also part of the building oc- 
cupied by Duval-Wallace Hardware ? A. Yes. 


Q. And part occupied by Leslie’s, does it not? 
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A. Yes. 

@. And in addition to your original investment 
have you been compelled during the occupancy of 
the building by Gamble-Skogmo to put additional 
money by way of repairs in the building? 

A. We have put two kinds of money into the— 
this premises you mean? 

@. Yes. 

A. We have put two kinds of money into their 
premises, one would be normal repairs and one 
would be remodeling for their special purpose. 

@. Remodeling for the special purpose of Gam- 
ble-Skogmo ? A. Yes. 

Q. Do you recall now approximately the amount 
of money you had in your remodeling account, that 
is, that you have paid out for the benefit of Gamble- 
Skogmo ? A. Yes, upwards of $10,000.00. 

Q. And so far as repairs are concerned can you 
give the amount you have expended during the oc- 
eupancy of the building by Gamble-Skogmo? [280] 

A. Yes, upwards of $3,000.00. 

Q. And does that include repairs in connection 
with the roof? A. Yes. 

Q. And what have you to say whether or not a 
new roof has been placed on the building now oc- 
eupied by Gamble-Skogmo ? 

A. A new roof was put on the building since 
their occupancy. 

Q. Now when did you first discover, Mr. Mc- 
Nair, the fact that farm sales were not being in- 


294 McNair Realty Company 


(Testimony of Chester McNair. ) 
cluded in the accounts or in the letters giving vou 
the net retail sales? 

A. Well I was surprised to learn they were not 
included during the summer of 1948. 

@. And how did you ascertain that fact that 
they were not being included? 

A. I learned it because of the discrepancies in 
the figures quoted to us by Mr. Cockayne and in 
the figures representing sales quoted to us by the 
Minneapolis office. 

@. And did you and Mr. Cockayne in any con- 
versation arrive at the conclusion that that must 
be the cause of the discrepancy ? 

A. I don’t believe we ever discussed it as be- 
tween ourselves. 

Q. But you arrived at that conclusion by reason 
of the difference between the figures furnished by 
him and the figures furnished by the Minneapolis 
office? [281] 

A. I arrived at it by comparison of the figures 
furnished by him and by the Minneapolis office. 


Q. Yes. A. It was evident. 

Q. And that occurred in 1948? A. Yes. 

Q. And did you immediately make a protest? 

A. Immediately. 

@. And those protests are included in Defend- 
ant’s Exhibit No. 16? A. That is correct. 


Q. And their response is there too? 
A. That is correct. 


Q. Were you ever furnished at any time with 
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a statement of the amount of sales from the faim 
department? 

A. Never. You mean from Minneapolis? 

Q. Yes. A. No written statement ever. 

Q. Did Mr. Cockayne ever furnish you with any 
such figures ? 

A. Yes, he gave me some figures orally. 

@. Did you talk with him in the business office 
at Gambles ? A. Yes. 

Q. And did he get it from the store reports such 
as we have here in court? 

A. Yes, he got them from, I presume, that same 
book, one like 1t. 

Q@. And as a result of that protest were you ever 
furnished [282] by the Minneapolis office with any 
figures showing the farm sales? 

A. Never. [283] 

* *% * 

Q. Now after you found out, Mr. McNair, with 
reference to the elimination of farm sales from the 
accountings made by Gamble-Skogmo did you take 
any steps with reference to a termination of the 
lease of December 27th, 1943? 

A. Yes, after some protests. 

Q. You made various protests and then what 
did you do with reference to a termination of the 


lease ? A. May I consult my notes a moment? 
Q. Well, did you cause a notice to be served 
upon Gamble-Skogmo ? x Ves. 


Q. That the lease was terminated by reason of 
the fact that they had not paid a proper rental ? 
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A. Well, we hoped it wouldn’t come to that and 
we had some correspondence in connection with it 
and eventually we did serve such a notice. 

Q. And that is the notice that is set forth in the 
plaintiff’s complaint here, is it not? A. Yes. 

@. And can you tell me now about when that was 
done? 

A. That notice was served—well, it was, I think, 
October 3rd, if I am thinking of the same notice. 

Q@. Yes, October 3rd, 1949? 

A. October 3rd, 1949. 

Q. Now after that—at that time did you have 
any information—and when I say ‘‘you’’—did Me- 
Nair Realty have any [284] information as to the 
amount of the wholesale sales and the farm sales 
which had been omitted from the accountings made 
by the Gamble-Skogmo Company over a period of 
vears or the amounts which they owed you for 
rental ? A. No information. 

Q. For those items? A. No information. 

Q. You had never received any such information 
from the Gamble-Skogmo Company ? A. No. 

Q. Did you take any steps to obtain that in- 
formation ? 

A. Why, yes. You, as counsel, subpoenaed Mr. 
Cockayne and his records for a deposition. 

Q. And his deposition was taken on October 
24th, 1949? A. That is true. | 

Q. And at that time he produced the store rec- | 
cords showing the total retail sales and the total 
wholesales in evidence ? A. That is true. 
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Q. And those are the store records which we 
have in court today, is it not? 

A. That is true. [285] 


* * * 


Q. And were you thereafter advised by me Mr. 
Wilhams had called me with reference to the mat- 
ter? A. I was. 

Q. Did Mr. Williams ever tell you they were 
in a position to write checks? A. Yes. 

Q. In connection with the matter was that that 
afternoon, the afternoon of October 24th or the 
next day? 

A. That was the next day in your office. 

Q. And was there a meeting arranged for be- 
tween yourself and Mr. Williams? 

A. By the next day 

Q. And Mr. Hill and myself for the next day? 
A. By the next day, you mean 
Q 
A 


That would be October 25th? 
It was arranged. We met in your office in 
the morning. 
Q. And briefly the three of you and Mr. Cock- 
ayne appeared in the office, did you not? 
A. Yes. 
Q. And did anyone have a checkbook ? 
A. I presume it was a checkbook. I didn’t ex- 
amine it sufficiently. 
Q. Well, who opened the conversation in my 
office if you recall? 
A. J believe Mr. Williams. 
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Q. And did he identify himself as being the rep- 
resentative, [286] that is, attorney for the Gamble- 
Skogmo Company ? 

A. He identified himself as being counsel for the 
representative. 

@. And what did he say? 

Mr. Williams: If the court please, at this time 
I would like to object to this line of testimony and 
any future line of testimony on the ground that the 
evidence shows that these negotiations were of a 
compromise nature and evidence of a compromise 
nature is not properly admitted in evidence. 


% * * 


Q. And that didn’t he make an offer so far as 
concerns [287] the disputed item of farm sales? 

A. He said they worked during the preceding 
evening and arrived at a figure they thought rep- 
resented 2% of the total sales. 

Q. What was that figure? A. $5,161.60. 

Q. And how much did he offer to pay of that 
amount ? 

A. He said he was empowered to deliver us one- 
half of that amount in some sort of settlement. 
And what did you say to that? 

I said the offer was refused. 

And did Mr. Williams say anything further? 
He may not. Mr. Hill made some remarks. 
And what did Mr. Hill say after you had re- 
fused this offer? 

A. Mr. Hill then said, ‘‘What do you want ?’’ 


OPoerPe 
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Q. And what did you say to that? 

A. I said: ‘‘We don’t want any compromisc. 
We want the money that is due us and we want the 
premises that you have been occuping.”’ 

Q. And what did Mr. Hill say to that? 

A. He said: ‘‘Why are we looked on with such 
disfavor as tenants ?’’ 

Q. And did you tell him? 

A. I told him that over a six-year period 

Mr. Williams: Your Honor, I object to this line 
of [288] testimony as being incompetent, irrelevant 
and immaterial and also self-serving declaration. 

The Court: Well, this Mr. Hill was questioned 
in regard to this same matter. 

Mr. Hall: I have always understod where coun- 
sel brought out part of a conversation it was per- 
fectly proper for the other side to bring out the 
entire conversation. 

The Court: Yes. 

Mr. Hall: Of course, it couldn’t be under any 
circumstances a self-serving declaration. 

The Court: Go ahead, tell him. 

A. Mr. Hill asked me why they were sueh dis- 
tasteful tenants and I proceeded to tell him. 

Q. And after you had told them the reasons you 
considered them as distasteful tenants did Mr. Hill 
say anything further ? 

A. He said that was all quite true and he had 
only apologies to offer for their treatment of us in 
previous dealings. 
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Q. And was anything further said by him with 
reference to the lease or the money ? 

A. Yes, he then inquired whether it would he 
possible on any footing for Gamble to treat with 
us for the premises for them to occupy the prem- 
ises. 

Q. And what did you tell him about that? [289] 

A. I told him that when the premises were va- 
eated they would be for sale to the best advantage 
or to our best advantage. They would be open to 
all comers and that Gamble could be treated on the 
same basis as any other prospective tenant wishing 
to lease the premises, and since he was on the 
ground floor at the moment if he wanted to enter 
into negotiations, then why we could talk with him 
first. 

@. And did you say anything about the Gambles 
or the fact that they were occupying the premises 
being given a preference or anything of that sort? 

A. I said, yes, they had their fixtures in and 
there would be no lapse on business time or loss of 
sales or revenue and for that reason; [ did tell him, 
however, that the terms of any new lease we might 
enter into would be far different from the terms 
of the former lease. 

Q. Was there any further discussion in that 
meeting, Mr. McNair, with reference to the $5,161.60 
representing the percentage on the farm sales? 

A. They said, they or one of them said it was 
correct to the best of their belief, it might vary a 
dollar or two or a few dollars, and if further search | 
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of the records disclose that, it would be rectified, 
and we said for all intents and purposes we would 
accept that figure, meaning that figure was authen- 
tic and we would also accept that amount in settle- 
ment. [290] 

Q. Was there anything further said by either 
you 

The Court: I want to find out something further 
at that point from this witness. Does that mean, 
Mr. McNair, you would accept this $5,161.60, or 
whatever it was, and continue the lease? 

A. No, sir. 

The Court: You wanted a new lease? 

A. We wanted our premises and an end to this 
disagreeable situation, your Honor. 

Q. (By Mr. Hall): In other words, to clear the 
matter up that Judge Pray just asked you, your 
position was that lease had been terminated, the old 
lease had been terminated on October 3rd? 

A. Oh, yes, the lease was terminated. 

Q. And you were demanding at that time first 
the payment of this $5,161.60 and a new lease if 
Gambles desired to occupy the premises ? 

A. We didn’t demand a new lease. We pre- 
ferred to have the premises but as we took into 
account the fact they were in there we would treat 
them about a new lease and we wanted the $5,161.60 
in any event. 

Q. And was there anything further said in the 
meeting in my office on October 25th between vou 
or Mr. Williams, Hill or myself? 
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A. Mr. Hill said something about reinstatement, 
or that [291] wasn’t the exact term, but resuming 
the old lease, and I said there will be no reinstate- 
ment of the old lease. We just started to talk about 
the terms and conditions of a possible new lease. 
This was opening negotiations. Whereupon you 
said, ‘‘That is a matter wherein counsel needn’t be 
concerned and Carter and I don’t have to take up 
our time, why don’t you and Mr. Hill retire to your 
office and work out anything you care to in regard 
to the matter.”’ 

Q. And about that time did you leave my office? 

A. We thereupon left your office, Mr. Williams 
and Mr. Hill and myself. 

Mr. Cockayne? 

And Mr. Cockayne. Excuse me. 

Did you all go together some place? 

We went to my office. 

And who went to your office? 

I believe Mr. Cockayne excused himself to 
go back to the store, Mr. Williams came up to the 
office with Mr. Hill and me and then shortly he 
left. 


PoPrPoPed 


*% * * 


Q. Well, did you resume operations later on 
that day so [292] far as negotiations were con- 
cerned ? 

A. Yes, we discussed tentatively the terms and 
conditions. 

Q. And for about how long did you continue that 
meeting ? A. In the afternoon? 
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Q. Yes. 

A. Oh, an hour or two, perhaps two hours, say. 

Q. Did you at that time see a telegram that Mr. 
Hill had with reference to his authority to conduct 
negotiations ? 

A. I believe I did. I believe Mr. Hill showed 
me a telegram he had received. 

@. There has been a telegram introduced in evi- 
dence as Defendant’s Exhibit 6, will you look at 
it please and state whether or not that is the tele- 
gram Mr. Hill showed you with reference to his 
authority to conduct negotiations for the Gamble- 
Skogmo Company ? A. Yes. 

Q. Your answer is yes? A. Yes. 

Q. And what was the subject of the conversa- 
tions which you had on the afternoon of October 
25th over in your office? 

A. Well, I did question Mr. Hill as to whether 
he had authority to represent this company, not to 
represent them in negotiations but whether he had 
authority to make conclusive arrangements or deal 
or something of that sort and he assured me he did 
have and this telegram—— 

Q. Corroborated that? A. Yes. 

Q. And in addition to your questioning him 
about his [293] authority and things of that charac- 
ter, did you go ahead then with reference to any 
matters concerning the lease of December 27, 1943, 
or any other lease or other matters? 

A. We had nothing to do with the old former 
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lease. We entered into tentative discussion and de- 
tails of a proposed new lease. 

Q. Well was there any further discussion with 
reference to reinstatement or renewal of the lease 
of December 27th, 1943? 

A. Oh, no, that was taken for granted by me at 
least that had been terminated. 

Well, did he appear to question it? 
He didn’t appear to question it. 

In any of his discussions with you? 
Not in his discussions with me. [294] 


¥* * * 


Zr oP 


Q. Let me ask you this. Up to the point of 
eoming to this minimum rental of $12,000.00 or 
$10,000.00 had there been an agreement between 
yourself and Mr. Hill with reference to the other 
terms of the new lease? 

A. Every other detail had been ironed out. 

Q@. And agreed upon? 

A. And agreed upon. [295] 


* * * 


(Question read): Q. Now what have you to say 
with reference to the item of the 2% on the farm 
sales of $5,161.60? 

Q. (By Mr. Hall): Was that discussed at any 
time during these conferences between yourself and 
Mr. Hill? 

A. Not after the very initiation of them; it was 
not discussed after that. 

Q. Well, what do I understand by that, that 
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there was or was not an agreement reached between 
you and Mr. Hill with reference to the payment of 
$5,161.60 ? A. That was agreed. 

Q. And was that contingent upon your continua- 
tion of the old lease or a new lease by McNair 
Realty Company and Gamble-Skogmo? [296] 

A. No, I told Mr. Hill that if that was contin- 
gent upon anything, we couldn’t talk about any- 
thing further. 

Q. In other words, the discussions were at an 
end ? | 

A. The discussions would be at an end. So when 
he proceeded I took it for granted that was not, 
that no new lease that that was not contingent upon 
anything. 

Q. So that your understanding of the matter 
then was that Gamble-Skogmo were to pay McNair 
Realty Company the sum of $5,161.60 whether a 
new lease were negotiated or whether they left the 
premises ? A. That is correct. 

Q. Now, how long did Mr. Hill stay here en- 
gaged in these conferences with you? 

A. Until Friday evening. I forget the date. 

Q. It would be October 28th? 

A. October 28th. 

Q. Did he then leave Great Falls so far as you 
know? A. Yes. 

@. And do you know what his purpose in leaving 
Great Falls was? 

A. To attend a meeting in Minneapolis. 

Q. And for what purpose ? 
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A. To get the Company’s consent to the mini- 
mum rental of $12,000.00. 

Q. That, I understand, was the only matter left 
between you ? 

A. That is my understanding. [297] 


% * % 


@. What is the nature of the small warehouse 
that is located upon the lot on First Avenue North? 

A. It’sa brick and tile and concrete and wooden 
building. The dimensions are forty by fifty feet. 
It sets approximately ten feet in from the alley and 
has a large door which would admit a truck, for 
instance, and inside it has a wooden balcony run- 
ning around part of the area which is used for, can 
be used for storage. 

Q. What was the building used for prior to the 
time you purchased it? 

Warehouse building. [298] 

Continuously since it was built? 

So far as I know. 

I believe Pinsky owned it? 

Pinsky originally owned it. 

And was it also used as a warehouse by 
Strain Bros. ? A. Yes. 

Q. Do you know whether or not at any time the 
Gamble-Skogmo store used the building for a ware- 
house? 

A. At the time we bought it it. was occupied by 
Strains on a month-to-month warehouse tenancy. | 
They vacated and Gambles immediately were given 


OPporep 


_use of it. 
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Q@. And did they use it? 

A. And did so use it. 

@. For storage purposes ? 

A. For storage purposes. 

Q. And do you know whether or not furniture 
and tires and things of that sort had been stored 
in that premises for the period of time 1947 until 
1949? 

A. I know that merchandise of various sorts, of 
all kinds was stored there, yes. [299] 


¥ % ¥& 
Cross-Examination 


By Mr. Williams: [800] 
& * * 

Q. Iam handing you Plaintiff’s Exhibit 1 which 
purports to be a written lease dated December 27th, 
1943, entered into between McNair Realty Company 
and Gamble-Skogmo, Inc., and I [801] point to 
paragraph 16 of that lease? 

A. That is provision for termination. 

Q. Yes. That provides that the lease may he 
terminated on certain contingencies happening, does 
it not? A. Yes. 

Q. At your election or the election of the de- 
fendant? A. Yes. 

Q. Now, I believe you stated that at the time 
you entered into this lease you expected it to run 
for the full pericd of ten years? A. Yes. 

Q. Then am I to understand from that then that 
your expectation at that time was that the forfeiture 
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clause would only be invoked as a security measure 
to insure the performance of the other provisions 
in the lease? 

Mr. Hall: The termination clause you mean? 

Mr. Williams: The termination clause; ex- 
cuse me. 

A. We didn’t deal on our expectations of the 
termination. 

Q. But you did expect that the lease would run 
ten years? 

A. We expected the lease would be lived up to 
and run ten years. I could add to that a little if 
you would like to have me. 

Q. Well, just a second. Now I ask you if—what 
was the purpose of the termination clause in the 
lease? 

A. I don’t know. This lease was furnished by 
Gamble-Skogmo. 

Q. Then as far as you were concerned when you 
entered [302] into it you did not intend to use it, 
you had no intentions on the matter at all? 

A. As of that date, no. [803] 


% * * 


Q. Mr. McNair, I believe you testified yesterday 
somewhat on percentage leases, is that correct? 

A. Yes. 

Q. J understand you have approximately eleven 
percentage leases in your office at the present time? 

He MEGRE 

Q. I think you testified that the purpose of en- 
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tering into a percentage lease was to permit the 
landlord to share in the profits in good years and 
the landlord’s profit would not be so much in bad 
years? 

A. That is one of the general theories. [304] 

Q. Was that the fundamental purpose in which 
you entered into this lease involved in this law- 
suit? 

Q. You mean was that the reason we made a 
percentage lease? 

Q. Yes. 

A. Why, yes, it was. If Gamble-Skogmo Com- 
pany did a business commensurate with what they 
held out to us they would do, we stood to gain 
through percentage arrangement; if their business 
was disappointing, they only paid a minimum. 

Q. As a matter of fact the prime reason the 
landlord enters into any lease is to obtain rent? 

A. Usually so; he does not give his property 
away. 

@. And I suppose the primary purpose in en- 
tering into this lease was to obtain rent? 

A. That was the primary purpose. 

Q. Now in this particular lease involved in this 
lawsuit that rent was to be paid in part by a fixed 
annual payment payable monthly, the annual pay- 
ment being $5400.00, was it not? A. Yes. 

Q. And the monthly payments were $450.00? 

A. That was part of the rent, the guarantee and 
the additional, ves. 
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Q. And then the percentage was over and above 
that guaranteed minimum payments? 

A. Yes. [305] 

Q. Now, as I understand this case, you, as the 
President and the representative of the defendant, 
are contending that you are entitled to an account- 
ing and rent on wholesale sales on these premises, 
do you not? A. Ido. 

Q@. As a matter of fact the lease which is in 
evidence as Exhibit 1 provides that should lessec 
develop a general wholesale business on these prem- 
ises, then 1% of such general wholesale sales will 
be paid to the lessor? A. 1%, yes. 

Q. And that is upon in the event the lessee 
should develop a general wholesale business? 

A. That is correct. [306] 

Q. Have you ever been advised that there was 
no general wholesale business developed on those 
premises ? 

A. We have been advised verbally because we 
consistently asked for wholesale figures and were 
told that there were no wholesale figures on sales 
but we never had a written statement to that effect. 

Q. Now, as I understand you, you have been 
advised only orally that there has never been a 
general wholesale business developed on these prem- 
ises, is that correct? 

A. Well, it is my recollection. There may be—I 
might be wrong. 

Q. Now I am handing you Defendant’s Exhibit 
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No. 16 and I call your attention to a letter dated 
July 9th, 1946, which purports to come from Gam- 
ble-Skogmo, Inc., and is addressed to B. P. Mce- 
Nair Company. I further call your attention to the 
second paragraph of that statement on that letter 
and ask you if it does not say that there: ‘‘ Regard- 
ing our percentage on general wholesale goods made 
on these premises there has been none as we have 
been operating Great Falls on strictly retail ac- 
tivity.’’ Is that correct? 

A. That is correct. We didn’t go along with it 
but it is correct. I mean it is in that letter. There 
may be an answer to that. [807] 


* * * 


Q. In other words, you are not familiar then 
with the bookkeeping procedure of retail stores 
generally ? A. I am very familiar with it. 

Q. You are familiar with it? Do you under- 
stand then that—are you familiar with the book- 
keeping system of the Gambles department store 
here in Great Falls? 

A. No, we could never find that out. 

Q. Now, as far as you know, the figures which 
show on their books as wholesale sales could be sales 
to employees or sales or transfers of merchandise 
to other Gamble stores as far as you know? 

A. They could set their sales up in any fashion 
they liked. We don’t know what those sales might 
be. We didn’t know there were such sales until we 
dragged their books into court by subpoena. 
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Q. Have you ever made any request upon the 
plaintiff that he pay an exact sum as the percent- 
age rental due you on wholesale sales? 

A. No, we have not for the reason—yes—not for 
an exact sum, no. [308] 


% * ¥ 


Q. Now you state you have never made a request 
they pay an exact sum. Have you ever made a 
demand they pay an exact sum as a percentage 
rental on wholesale sales? 

A. The onlv demand we made was for account- 
ing on such sales so a sum could be determined to 
demand. 

Q. Now have you ever requested access to the 
books and sales reports in the Great Falls Gambles 
department store to determine what those wholesale 
sales were? A. Never. 

Q. Have vou ever demanded access to those 
books and sales reports? 

A. Not to the books. We demanded many times 
a report from the officers as to the amounts of those 
sales. 

Q. But you have never made a demand to have 
access to the books themselves? 

A. Yes, at the time they were subpoenaed that 
was a demand to see the books. 

Q. And that subpoena was sometime after Oc- 
tober 3rd, was it not? 

A. October, yes, a little after October 3rd. 

Q. This notice that the lease was terminated was 
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signed [309] and served on October 3rd, 1949, was 
it not? 

A. Yes, and it was because we could not get 
proper reports. 

Q. But at the time then on October 3rd when 
you served a notice the lease was terminated you 
had never demanded actual access to the books and 
sales reports here in Great Falls? 

A. At that time we were relying on the fact 
that we had been advised there were no wholesale 
sales. We didn’t then know there had been $88,- 
000.00 worth of sales; that was later disclosed after 
we found these books. 

The Court: Mr. McNair, would you answer the 
question and then if these other things must be 
brought out your attorney can bring them out. 

A. What was the question. 

(Question read): Q. But at the time then on 
October 3rd when you served a notice the lease was 
terminated you had never demanded actual access 
to the books and sales reports here in Great Falls? 

The Court: Just answer it yes or no. 

A. No. 

The Court: Your attorney will take care of anv 
other matter. 

Mr. Williams: At this time, your Honor, I would 
like to move that portion of his previous answer 
which was not [310] responsive be stricken. 

The Court: Well, it may go out; it is not a 
proper answer. 

The Witness: Your Honor, if the court please. 
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I am a prejudiced witness and I can’t help it. T 
will try to follow. 

The Court: No explanations necessary. You have 
a competent counsel here to take care of you. 

Q. Have you ever started any legal proceedings 
prior to October 3rd, 1949, to determine the amount 
of the wholesale sales? 

Mr. Hall: We object to this as immaterial. 

The Court: Well, I don’t know. You could an- 
swer the question. 

A. Will you read the question ? 

(Question read): Q. Have you ever started any 
legal proceedings prior to October 3rd, 1949, to 
determine the amount of the wholesale sales? 

A. No legal proceedings. 

Q. Except for the one time when the books of 
the store were subpoenaed, which was approxi- 
mately October 19th, 1949, did you ever demand an 
audit of those books by an accountant employed by 
you or a neutral accountant? A. No. 

Q. Now during the years that Mr. Cockayne has 
been manager of this store you and he have been 
quite friendly, have you not? [311] A. Yes 

Q. You have spent some time down in the Gam- 
bles department store, I assume? 

A. I have been there on two or three occasions, 
maybe three or four. 

@. In the two or three years he has been there 
you have been there on three or four occasions ? 

A. Possibly. 
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Q. At those times when you were there did you 
ever ask Mr. Cockayne for any sales figures? 

A. Only once. 

Q. That was sometime in 1948, was it not? 

we Yes: 

Q. And did Mr. Cockayne give you those sales 
figures ? A. Yes, he did. 

Q. Did he give you exact figures? 

A. He gave me exact figures. 

Q. Has Mr. Cockayne ever refused to give you 
any figures? 

A. No, I never asked him but the once. 

Q. Now at any time prior to the deposition of 
Mr. Cockayne were you able to obtain the exact 
figures as to the amount of farm sales made? 

A. No. 

Q. Did you ever make a demand or request to 
the plaintiff that he pay an exact figure on the farm 
sales during the year 1948? 

A. Not an exact figure; we didn’t know it. [312] 


* x % 


Q. Now you or the defendants subpoenaed the 
books of the plaintiff at the time the deposition of 
Dale Cockayne was taken in the Montana State 
District Court, did they not? 

A. That is correct. [313] 

@. The defendant, Mr. Cockayne, furnished 
those books and sales reports? A. He did. 

Q. His deposition was taken, was it not? 

A. It was. 
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Q. And those books and sales reports were 
turned over to the reporter who took the deposition. 
were they? A. ‘They were. 

@. And after they were turned over to him it 
was understood between Mr. Hall and myself that 
both the plaintiff and the defendant would have 
access to those books, is that correct? 

A. That is correct. 

@. Did the plaintiff have access to those books 
after that time? 

A. The plaintiff had those books for a matter 
of several days until after Mr. Hill’s return to 
Minneapolis and then at some later date in October 
the defendant had access and used those books. 

Mr. Hall: You said Mr. Hall. 

A. I meant Mr. Hill, excuse me. 

Q. Now since the defendant has had access to 
the books has it ever made a demand upon the plain- 
tiff for any exact figure claimed under wholesale 
sales? 

A. We couldn’t. This present action was filed 
before we had access to those books. 

Mr. Williams: Your Honor, I ask that that [3814] 
answer be stricken as not responsive to the ques- 
tion. 

The Court: Yes, Just answer the question. 

The Witness: Read the question. 

(Question read): @. Now since the defendant 
has had access to the books has it ever made a de- 
mand upon the plaintiff for any exact figure claimed 
under wholesale sales? 
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A. No, sir. 

Q. Since the defendant has had access to the 
books has the defendant ever made a demand upon 
the plaintiff for the, an exact amount claimed under 
the sales of unit 5 or farm store sales items ? 

A. I don’t know how to answer that. No. 

Q. Now has there ever been a time during the 
duration of the lease when the defendant has de- 
‘manded or requested an audit of the actual] sales 
reports when it was refused ? 

A. You are speaking of audit now? 

Q. Iam speaking of audit now. 

A. No audit has ever been refused. 

Q. Has access to the books ever been refused 
since the beginning of this lease? 

A. No. [815] 

* * & 

Q. I believe you testified on direct examination 
that the defendant had spent some money remodel- 
ing and repairing the premises in question, 1s that 
correct ? 

A. That the defendant had spent some money? 

Q. Yes. mn, ‘Phat is correct. 

Q. Most of those expenditures were made prior 
to occupancy by the plaintiff, were they not? 

A. In 1943 when the negotiations were under 
way with Mr. Hoben it was well known to both 
of us that a new tenant required certain remodel- 
ing for his particular purposes. It was agreed 
between us at that time that the landlord would 
assume certain of the remodeling expense and the 


318 McNaar Realty Company 


(‘Testimony of Chester McNair.) 

tenant would assume certain. Gamble Company 
expended in the neighborhood of $3,000.00 by an 
arrangement and we expended a little over $6,000.00 
in those remodelings. 

@. And these expenditures were made pursuant 
to the terms of the lease, were they not? That 1s, 
this provision [316] in your lase you would make 
certain repairs and alterations? 

A. That is right. 

@. And that is what your money was expended 
for? A. I presume it is in the lease. 

Q. Now I suppose when a store is remodeled it 
is done for the primary reason to attract more 
customers for retail sales? A. That is right. 

Q. And as a natural consequence if sales in- 
crease the rental increases after you get above the 
minimum ? 

A. If there is any excess developed. 

Q. And of course at the termination of the lease 
these premises will ultimately revert to the defend- 
ant, will they not? A. J hope so. [317] 


* 8 * 
Whereupon said Plaintiff’s Exhibit No. 18, of- 
fered [318] and received in evidence, is in words 
and figures as follows, to wit: 
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PLAINTIFF’S EXHIBIT No. 18 


Peco wieNair, W. Robt. Gilchrist, Manager; B. P. 
McNair. 
Established 1893 

B. P. McNair Company 

Insurance in all lines 
Real Estate, Loans and Rentals 
First National Bank Building 

Great Falls, Montana 


September 18, 1945 
Mr. Ken Watters 
Gamble-Skogmo, Ine., 
700 Washington Avenue North 
Minneapolis, Minnesota 


Dear Ken: 

We have arrived at a point where we can do 
something with the owner of the garage building 
across the alley from your Great Falls loeation. 

He, however, wishes to make a long term lease 
and to participate in some fashion with us under 
a percentage of sales with a reasonable minimum 
cuarantee. 

The matter is going to be somewhat complicated 
as it will have to be a three-cornered deal and I 
would suggest that it better be handled by direct 
negotiation rather than by correspondence. Hope 
you or Mike ean arrange [319] to be here shortly 
and if so please let us know in advance so we can 
have the owner in town as he travels a good deal. 

We have now completed the purchase of the 
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little warehouse property with the vacant front 
end, also across the alley from you and the tenant 
has moved out. It is now available at $60.00 per 
month for your use, including both building and 
the vacant ground 50x100, fronting on First Ave- 
nue North. Since it is standing idle we would ap- 
preciate word from you on this at once. It can 
be leased for any term you like but would be a 
separate deal and not tied in with your other. 
Please write us by return air mail on these vari- 
ous points. Best regards to vourself and Mike. 


Yours sincerely, 
B. P. McNATR COMPANY. 


/s/ By C. 8. MeNAIR. 
ew/ 
Air mail. 


Q. (By Mr. Wilhams): Now are those prem- 
ises containing that warehouse and the vacant lot 
on First Avenue North, are they still leased by 
virtue of an oral lease? 

A. Yes, month to month tenancy. I don’t know 
what you call lease. It is difficult. [320] 


* * * 


Mr. Williams: We offer in evidence Plaintiff’s 
Exhibit 19. 

Mr. Hall: No objection. 

The Court: It may be received in evidence. 

Whereupon said Plaintiff’s Exhibit No. 19, of- 
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fered and received in evidence, is in words and fig- 
ures as follows, to wit: 


PLAINTIFE’S EXHIBIT No. 19 


C. S. McNair, W. Robt. Gilchrist, Manager; B. P. 
MeNair. 
B. P. McNair Company 

Established 1893 [321] 

Insurance in all lines 
Real Estate, Loans nd Rentals 
First National Bank Building 

Phone 2-1094 
Great Falls, Montana 


May 28, 1946 
Mr. Mike F. Hoben 
Real Hstate Department 
Gamble-Skogmo, Inc., 
15 North Eighth Street, 
Minneapolis 3, Minnesota. 


Dear Mike: 

Your undated letter of approximately April 8, 
to the attention of my brother and enclosing sepa- 
rate lease forms for Lot 5, Block 316, Great Falls, 
together with small warehouse building thereon at 
the rate of $60.00 per month, has gone unanswered 
for the reason that I have been in the hospital in 
Missoula and my brother was awaiting my return. 

We note your remarks as to the ‘‘unreasonable- 
ness’’ of this fiat lease. The fact is, however, that 
this is at total variance with our verbal under- 
standing had with Ken Watters at the time he and 
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your construction engineer, Mr. Hill, were first in 
Great Falls together, and inspected the ground in 
question. It was through Mr. Watters’ recom- 
mendation that we bought this property, thinking, 
of course, that it would benefit your operation here 
and in the long run, ourselves. 

This understanding was as follows: If we could 
acquire [322] the lot in question and/or the two- 
story brick building at the corner of the same block, 
that either of them or both would be added to the 
lease schedule on the original premises with an 
increased minimum annual rental guarantee and 
the same percentage of sales. 

If you will recall, we had dragged out nego- 
tiations for over a year on the corner building, 
pending a commitment from yourselves, which we 
were never able to obtain. ‘’he owner finally be- 
came disgusted and made other disposition of his 
building. 

We did, however, buy the lot in question for 
your program. I am sure that if you will discuss 
the matter with Ken and Myr. Hill, they will each 
recall the circumstances of our verbal understand- 
ing prior to fhe purchase of this ground. This 
also was further covered in letters from my brother 
under dates of December 4, 1945, and January 31, 
1946. It took your office something over two 
months to reply to the January 31 letter and then 
the form enclosed for our signature differed en- 
tirely from our understanding. 

If you wish to prepare a new lease, and without 


| 


| 
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delay, covering both properties, increasing the 
minimum by the $60.00 per month and including 
all sales, whether from the original store premises, 
the vacant ground or the warehouse building, under 
the percentage agreement, we will still stick with 
our original understanding. This would be in your 
favor, as you [323] consistently report sales at less 
than your minimum and would thereby allow you a 
slack of an additional $720 per year to build up 
to before any excess becomes effective. 

As the matter now stands, this letter serves as 
notice that you have the warehouse lot and va- 
eant ground on a month to month basis only and 
that upon due notice, we may sell or make other 
disposition of the property in question. 


Yours very truly, 

B. P. McNAIR COMPANY, 
By /s/ C. 8. MeNAIR, 

C. S. MeNATR. [324] 


Q. And that signature is B. P. McNair Com- 
pany by C. S. MeNair, is it not? 

Ewe Mat is correct. 

Mr. Williams: We offer in evidence Plaintiff's 
Exhibit No. 20. 

Mr. Hall: No objection. 

The Court: It may be received in evidence. 


324 McNair Realty Company 


(‘Testimony of Chester McNair.) 


Whereupon said Plaintiff’s Exhibit No. 20, 
offered and received in evidence, is in words 
and figures as follows, to wit: 


PLAINTIFF’S EXHIBIT No. 20 
B. P. McNair Company 
Established 18938 
Real Estate—Insurance 
Great Falls, Montana 
June 8, 1945 
C. 8. MeNair, 
B. P. MeNair, Jr., 
Gamble-Skogmo, Inc., 
15 North Eighth Street, 
Minneapolis 3, Minn. 
Attention: Real Estate Department 


Dear Sirs: 

This is to advise you that beginning August first 
next, the rental on the warehouse property to- 
gether with the vacant ground adjoining, all being 
Lot 5, Block 316, Great Falls, Montana, is hereby 
increased to $90.00, instead of $60.00 monthly as 
heretofore. 

Yours very truly, 
B. P. MeNATR COMPANY, 
By /s/ C. S. MeNAIR, 
C. S. McNATR. 
CSMeN :he 
e.c. Mr. Dale Cockayne, Mer. 
Gamble Store, 
Great Falls, Montana. 


vs. Gamble-Skogmo, Ine. 325 


(Testimony of Chester McNair.) 

Q. (By Mr. Williams): Have there been any 
changes in the, any written notification of rental 
terms of that warehouse or those premises since 
the letter which has been introduced in evidence 
as Plaintiff’s Exhibit 20? 

A. Been any change in what? 

Q. Has there been any written notification of 
change [326] in the terms of that lease? 

A. No. 

The Court: I think probably the reporter would 
like a rest at this time. We will take a recess. 


(11:10 a.m.) 


(Court resumed, pursuant to recess, at 11:20 
o’clock a.m., at which time the parties and all 
counsel were present.) 


The Court: Proceed. 


CHESTER McNAIR 
resumed the stand and testified as follows: 


Cross-Examination 
(Continued) 
By My. Wilhams: 


@. Mr. MeNair, I hand you this letter marked 
Plaintiff’s Exhibit 21, which purports to be a let- 
ter from Gamble-Skogmo, Inc., to McNair Realty 
Company, which is undated, although it contains a 
pencil marking ‘‘4/8/46’’ with a question mark. 

A. That is my writing. 
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Q. And bears the signature Mike F. Hoben. Is 
the pencil writing ‘‘4/8/46’’ your writing? 

A. Yes. 

Q. And did you receive this letter from Gamble- 
Skogmo, Inc.? A. Yes. 

Q. Did you receive it in the normal course of 
mail? A. Yes. 

@. And this letter has something to do with 
the leasing [327] of the warehouse, has it not? 

A. Yes. It is addressed to my brother, Ben, but 
I can identify it. 

Mr. Williams: We offer in evidence Plaintiff’s 
Exhibit No. 21. 

Mr. Hall: No objection. 

The Court: It may be received. 


(Whereupon said Plaintiff’s Exhibit No. 21, 
offered and received in evidence, is in words 
and figures as follows, to wit:) 


PLAINTIFF’S EXHIBIT No. 21 


Gamble-Skogmo, Inc., 
Operating Gamble Stores 
15 North Eighth Street 
Minneapolis 3, Minnesota 
Main 0281 


4/8/46? (Pencil writing.) 
McNair Realty Co. 
Great Falls, Mont. 
Attention: B. P. McNair. 


Dear Ben: 
We are enclosing a corrected lease proposal on 
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the warehouse property in Great Falls as you re- 
quested, and trust that it will be satisfactory. 

The only item different than your suggestion is 
the one regarding a percentage on sales in the 
warehouse and lot, and our Merchandising Depart- 
ment objects very strenously to [328] this. I also 
feel that it is an item differing entirely from our 
original program and really not applicable in this 
ease. I feel that you and Chet will see the reason- 
ableness of this. 

Thanking vou and with kindest regards to each 
of you. 

Sincerely yours, 


GAMBLE-SKOGMO, ING., 


/s/ MIKE F. HOBEN, 
Real Estate Department. 
(Pencil notation.) 


Unsatisfactory—not in accord with understanding 
—no answer. 


Q. I believe there has been some testimony im 
this trial that there were some repairs and im- 
provements made on [329] the Gamble department 
store premises during the year 1946? 

em. Yes. 

Q. There were such repairs and improvements 
made, were there not? 

A. I wouldn’t say repairs; there were improve- 
ments on—— 

Q. On arches? A. On arches, yes. 
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@. And as the owner of the building the de- 
fendant knew of these before they were made, did 
they not? 

A. Yes, the plaintiff asked our consent and 
asked us to participate. 

@. And prior to the time that the store was 
remodeled; would remodeling be a correct term 
to use on what took place at that time? 

A, ies. 

Q. Prior to the time the store was remodeled 
I believe the reports show that there was less 
than $270,000.00 net retail sales? 

A. That is correct. 

Q@. At any rate you did not receive any per- 
centage rental for the first two lease years, did 
you? 

A. That is correct, excess rental. We received 
the minimum rental guaranteed. 

Q. And I suppose part of the purpose of put- 
ting in these repairs in doing this remodeling was 
to inerease the volume of sales? 

A. Oh, unquestionably. 

Q. And when the remodeling was done did the 
volume of sales increase as far as you know? [330] 

A. I believe they did imerease. 

Q. At any rate you received more rental there- 
after? A. That is correct. 

Q. In fact you received some percentage rental | 
after this remodeling was done, isn’t that right? | 

A. That is correct. | 


| 


f 
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Q. Now when the remodeling was done did you 
encourage that remodeling or discourage it? 

A. I dare say we encouraged it. 

Q. What was the reason for your encourage- 
ment? 

A. In the hopes that a satisfactory sales volume 
would be achieved. 

Q. It was your bhehef, was it not, that the re- 
modeling would increase the sales volume and eon- 
sequently increase your rental ? 

A, That is correct. 

Q. Now I believe you just stated that you had 
up until 1946 at any rate you had always received 
the minimum rental, is that correct? 

A. Up until 1946 you mean for 1944 and 1945? 

Q. Yes. A. Yes. 

Q. In other words, the rental on the lease in 
question is paid in two ways, then, is it not? 

™ It is. 

Q. Part of that is the percentage and the other 
part is the guaranteed minimum, is that correct? 

A. That is correct. [831] 

Q. What is that guaranteed minimum annually ? 

A. $5,400.00. 

Q@. And how is it paid? 

A. Monthly in advance. That is, one-twelfth 
of the annua] amount monthly in advance. 

Q. Now as I understand your contentions and 
the contentions of the defendant there has been 
no objection made at least as to these monthly 
payments ¢ A. None. 
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@. And they have come in from month to month 
in advance? 

A. Very promptly and satisfactorily. 

@. Was there a letter of transmittal with those 
monthly checks? 

A. There may have been occasionally; usually 
I think not. They just came in the mail in an 
envelope with no letter. 

(. How were those checks dated; they were 
dated, were they not? 

Mr. Hall: You mean what date did they bear? 

Q. Yes. 

A. I think they bore usually, I think they bore 
the date of the current month, first day and re- 
ceived approximately on that day. 

Q. At any rate they were normally dated some- 
wheres near the first of the month, is that correct, 
of the month they were to pay rent? 

A. Yes. [332] 

Q. And did they contain on them the designa- 
tion ‘‘rent check’’? 

A. I believe they did, but there was one thing 
they didn’t contain as rent for what or when or 
where. 

Q. But in the normal course of these five years — 
in which you received them they were paid on or 
near the first of the month and they were rent for 
the premises involved in this lease, were they not? 

A. Why yes. 

Q. What was your answer? emits. 

Q. And they, did they bear the name of the 
plaintiff on the check? 
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Mr. Hall: May it please the court, we raise no 
question in this case and I don’t believe there is 
any issue with reference to the payment of this 
monthly minimum down to the month of Novem- 
ber, 1949. There is no question raised about it. 
Jf counsel wants such a stipulation, we will gladly 
give it to him. 

Mr. Williams: My purpose is not that, your 
Honor. Of course, one of the issues in this case 
is full performance on the part of the plaintiff and 
if I may continue I will 

The Court: Go ahead. 

Q. Now after you received these checks they 
were normally deposited in the bank, were they 
not? 

A. Oh, yes, the day they were received. [3833] 

Q. And on the back—— 

A. Well we have dealt with different banks 
and it might have been anyone of several. 

Q. What bank have you used during the year 
1949 ? A. MeNair Realty Company ? 

Q. Yes. A. Two banks. 

Q. What are those two? 

A. One is the Montana Bank and ‘Trust and 
one is the First National Bank of Lewistown. 

Q. Of Lewistown? A. Yes. 

Q. Do you normally deposit that check in the 
Lewistown bank? 

A. Not normally. It probably would go into 
the Great Falls Montana Bank and Trust. 
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Q. And I assume you used a deposit slip when 
you deposited it? 

A. That I couldn’t say. The Cashier—the book- 
keeper takes care of that. 

Q. Did you sign these checks or use a stamp? 

A. Oh, they would be rubber stamped. 

@. And would there be any record in your 
office as to these payments? 

A. Qh, yes, they would be credited to the proper 
account. [334] 

Q. Now did you receive a check for the rent for 
October of 1949? 

A. I can’t say. I presume so. 

Q. But you don’t know? A. No. 

Q. Do you have your records available? 

A. J have. My counsel has. 


& & % 


@. I believe these are your store records, are 
they not, Mr. McNair, or your office records? 

A. Yes, that was prepared in our office. 

@. And do those records show that the rent 
check for the month of October, 1949, was received ? 

A. Yes. 

Q. Does it show whether or not that check was 
cashed ? 

A. No, it doesn’t, but I would take it from this 
that [335] it came into our office and was deposited 
on October 3rd, the morning of October 3rd. 

Q. As far as those records? 

A. As far as these records disclose. I don’t 
personally deposit it or cash it. 


——— 
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Q. There is a possibility those records could 
be incorrect ? A. There is. 

Q. I hand you this document marked Plain- 
tiff’s Exhibit 22, which purports to be a check from 
Gamble-Skogmo, Inc¢., on the left side it bears the 
words “‘date of check,’’ and the figures 10, then 
a space 03 and then a space 9. It is made pavable 
to McNair Realty Conipany, Great Falls, Montana, 
and is in the amount of $450.00. In the upper 
righthand corner it says ‘‘rent check.’’ Does that 
appear to be one of the regular rent checks vou 
have received from the plaintiff? A. Yes. 

@. <And this is comparable to the checks which 
you have received monthly from the plaintiff, is 
it not? 

A. As far as I reeall. I think it is exactly 
similar. 

Q. And on the back this check contains an en- 
dorsement, does it not, which is a stamp *‘Pay to 
the order of the Montana Bank and Trust Co.’’ 
and bears also the signature McNair Realty Com- 
pany, B. P. McNair Company by B. P. McNair? 

A. Not signature, just 

Q. The rubber stamp? 

A. With rubber stamp. [336] 

Q. Is that the stamp generally used im your 
office? 

A. I haven’t examined it. [ think so. 

Mr. Williams: We offer in evidence Plaintiff's 
Exhibit No. 2. 

My. Hall: No objection. 
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The Court: Received in evidence. 


(Whereupon said Plaintiff’s Exhibit No. 
22, offered and received in evidence, is in words 
and figures as follows, to wit:) 


PLAINTIFE’S EXHIBIT No. 22 


Gamble-Skogmo, Ince. 
Operating Gamble Stores 
Minneapolis, Minnesota 


Rent. Check G 148A 
Date of check 
Mo. Day Yr. 
10 038 49 12821 No. 22901 


MeNair Realty Company 
Great Falls, Montana 


Amount 
450.00 

Northwestern National Bank of Mpls. 

Payable Only at Main Office 

17-1 Minneapolis, Minnesota 17-1 

/s3/ % 
G/S GAMBLE SKOGMO, 
INC. 


A.C 
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Pay to the order of 
Montana Bank and Trust Co. 
482 Great Falls, Montana 482 
McNair Realty Company 
B. P. MeNair Company 
B. P. MeNair 
Oct. 7, 1949 [337] 


Pay to the Order of 
Any Bank or Federal Reserve Bank 
Prior Endorsements Guaranteed 
American National Bank 
St. Paul, Minnesota 
22-7 
The American National Bank 
St. Paul, Minn. 


Pay to the order of 
Any Bank, Banker or Trust Co. 
Or through the Local Clearing House 
Oct. 5, 49, 85 59 
Prior Endorsements Guaranteed 
Montana Bank and Trust Co. 
Great Falls, 
93-518 Montana 93-518 


ee 


Q. (By Mr. Williams): Was this check in ques- 
tion deposited in the bank so far as you know? 

A. So far as I know. 

Q. And was it ultimately paid? 

A. So far as I know. 
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Q@. The bank has never made a demand on you 
since the date it was deposited to return the money ? 
A. I think it was honored at the other end. 

Q. Did you ever make an objection to the re- 
ceiving of the October rent? Did you ever make 
an objection to receiving this check which is Plain- 
tiff’s Exhibit 22? [338] 


A. No. 
Q. After you deposited that check did you ever 
return the $450.00? A. No. 


Q. You did receive monthly rent checks com- 
parable to Plaintiff’s Exhibit 22 for the month of 
November and December, did vou not? 

A. Yes. [839] 

Q. Have you at any time during the course of 
the lease involved in this lawsuit ever given the 
plaintiff a written notice to pay rent or vacate the 
premises ? 

Mr. Hall: What do you mean, three-day notice 
under [340] the statute? 

Mr. Williams: I am merely asking him if he 
ever gave them written notice to pay rent or va- 
cate the premises in the alternative? 

Witness: That may have been contained in a 
notice that we gave them. 

Q. You don’t know whether it was or was 
not? 

A. Without refreshing myself I wouldn’t be too 
sure. 

Q. lf you did give such a notice, would you know 
whether or not it specified the exact amount of the 
rent claimed? 
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A. I doubt if it did. We didn’t know the exact 
amount. 

Q. Now in the event the plaintiff makes a pay- 
ment of any back rent which has been claimed 
by the defendant together with interest and court 
costs, are there any further damages which the de- 
fendant has suffered? 

A. In what connection; damages of what na- 
ture? 

Q. Well as I understand it your contention is, 
the defendant’s contention is that there has been 
non-payment of rent? 

A. That is one of the contentions. 

Q. And that—what are the other contentions? 

A. That we could not get a statement of the 
business done on the premises. 

®. Now if you obtained a complete audit or ac- 
counting of the sales on the premises made by your 
own auditor or [341] accountant and received all 
back rent which that auditing or accounting showed, 
would there be any other damages which the de- 
fendant has suffered? 

A. That would have to be gone into and an 
examination made of the physical condition of 
the building and that has not been done. 

Q. So far as you know the physical condition 
of the building has not been damaged, has it? 

A. Oh, it’s been. Yes, there’s been a partition 
taken out upstairs and in the basement. There 
was a large portion of the concrete floor on the 
first floor chopped out so as to provide a stairway 
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for the public down into the basement, another ten- 
ant or tenacy might require all of those things re- 
placed. That would be a matter that would take 
a little consideration. 

Q. But you are not making any claim at this 
time ? 

A. At this moment I don’t know whether there 
would be a further claim from that standpoint or 
not. 

Q. Are you making a claim for any other dam- 
ages, other contentions? 

A. We haven’t made any claim for any dam- 
ages. [342] 

Mr. Williams: If the court please, in order to 
save some time in this case the counsel for the 
plaintiff and counsel for defendant have entered 
into a stipulation that the check which is in evi- 
dence as Plaintiff's Exhibit 22 was deposited in 
the Montana Bank and Trust Company on Octo- 
ber 5th, 1949. 

The Court: Very well. 

Mr. Williams: And we have also entered into 
a stipulation that the original bank deposit of the 
Montana Bank and Trust Company showing this 
deposit of the check which is Plaintiff’s Exhibit No. 
22 may be received in evidence. 

The Court: Very well, it may be received in 
evidence. 

Mr. Williams: At this time we offer in evidence 
Plaintiff’s Exhibit 24. 
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Mr. Hall: I have already agreed it may be ad- 
mitted. 
The Court: It may be received in [343] evi- 
dence. 
(Whereupon said Plaintiff’s Exhibit No. 24, 
offered and received in evidence, is in words 
and figures as follows, to wit :) 


PLAINTIFF’S EXHIBIT No. 24 


Deposited with Montana Bank and Trust Co. 
Great Falls, Montana Oct. 5, 1949 


MeNair Realty Co. 


Please list each check separately 


(CULO a 5 222.00 
SuSce |  . i Ds 
Checks as follows: 
Cv 0 ae 303.00 
CHILES ar 450.00 
dc ale ING MYDICE io 900.00 
JOLY See, 2 253.00 
Oct. 5 2,128.00 D4 

39 on 
Original lo rr. . 2,128.00 


See that all checks and drafts are endorsed 


Q. (By Mr. Williams): Mr. McNair, I believe 
that after the conference in Mr. Hall’s office on 
October 25th, 1949, you and Mr. Hill entered into 
a series of negotiations by yourselves, did vou not? 

A. That is right. 
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@. And then after some negotiation between 
you and Mr. Hill there was another meeting in Mr. 
Hall’s office, was there not? 

A. I believe so. 

@. What was the date of that meeting? 

A. Wouldn’t that be the following day; wouldn’t 
it be the 26th? J am not positive as to that. 

Q. I believe the testimony here is that it was 
October 27th at ten o’clock a.m. Does that sound 
reasonable to you and correct? 

A. That sounds reasonable. 

Q. Now who was present in that conference? 

A. Iam trying to remember whether Mr. Cock- 
ayne was there. The others were, Mr. Hill and 
yourself and Mr. Hall and myself. 

Q. You don’t remember whether Mr. Cockayne 
was there or not? A. J am not too sure. 

Q. As that conference opened the plaintiff made 
another offer, did it not? 

A. Could you refresh me on the terms. 

Q. Well as a matter of fact the offer was made 
by me, was it not? [345] 

A. If JI recall what offer—you see there was 
so much conversation at different days. 

A. Very well, did I at that time make an offer 
on behalf of the plaintiff to pay 2% on all past 
sales of farm store items, plus 2% on all future 
sales of farm store items during the hfe of the 
lease dated December 27th, 1943; do you remember 
those offers? A. Was there any further? 

Q. Yes, there was further. There is more to 
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the offer than that. Do you remember those parts 
of it? 

A. If you put the whole text together. 

Q. Up to now you don’t remember my making 
that part? 

A. I am rather hazy as to what took place on 
a given day in a given room. 

Q. Do you remember in that particular confer- 
ence my having a yellow pad in front of me and 
stating that we were prepared to make a second 
offer of any kind? 

A. Yes, I beheve I do. JI don’t know about the 
yellow pad. 

Q. You don’t remember what the offer was? 

A. No, I don’t remember what the offer was. 

Q. Do you remember whether or not that offer 
was accepted ? 

A. ‘To the best of my recollection no offer was 
accepted as tying in those various things you speak 
of because there [346] was no need of it. 

Q. Do you remember whether or not as part of 
that offer I stated that if accepted it was to be con- 
tingent upon the old lease remaining in effect and 
a full settlement of all claims? 

A. I remember conversation of that effect and 
it is my understanding that we made it plain the 
old lease was a dead issue. 

Q. Then my offer did contain the provision that 
the old lease must remain in effect and that offer 
was refused? 

A. Qh, it would have to be, yes. 
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Q. At that time do you remember did anybody 
representing the plaintiff admit the liability for the 
2% on past farm sales in a sum of approximately 
$5,161.60 ? 

A. I couldn’t quote words but it was my un- 
derstanding that that money was owed and the— 
it was tacitly acknowledged by virtue of the fact 
that we were even talking about a new lease. 

Q. Do you remember any words that I or any 
Gamble representative used in which we admitted 
that we owed the sum of—for past farm rental on 
farm sales? 

A. I couldn’t quote exact conversation. 

Q. But it was understood by you that we did 
admit that we owed that amount of money? 

A. Yes, and it was so understood. [347] 

Q. There is no question in your mind that we 
offered to pay that amount of money, is there? 

A. No, you offered to pay the money. 

Q. Is there any question in your mind that our 
offer to pay was contingent upon the old lease re- 
maining in effect? 

A. The offer of half payment and contingency 
of re-establishing the old lease was refused. 

Q. And that was the first offer? 

A. That was the first offer. 

Q. Now the offer of full amount paid and the 
old lease remaining in effect was that accepted or 
refused ? 

A. It was refused so long as it contained the 
contingent about the old lease. 
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Q. Now in the conference I am talking about 
on October 27th was there any admission by my- 
self or any of plaintiff’s representatives that the 
old lease was terminated ? 

A. Excepting only tacit admission. 

Q. Can you recall who made the tacit admis- 
sions ? | 

A. Well the fact that you people were talking 
a new lease was premised upon the assumption the 
old lease was an old issue and the money owed 
and would be paid. 

Q. But you can’t remember which if any rep- 
resentative made that tacit admission? 

A. No, I think that I made the condition quite 
clear. 

@. Was there any admission by anybody in that 
conference [348] as to when, that is, any admis- 
sion by any of the representatives of the plaintiff 
as to when the premises would be vacated ? 

A. No. 

Q. Then it was your understanding that the 
plaintiff admitted that the lease was terminated 
but not that it would surrender possession, is that 
correct? 

A. No, you see—that is correct. 

Q. Now subsequent—now did you accept that 
ficure of—I believe you stated you did not ac- 
cept that figure of $5,161.60 as made in an offer 
which involved the old lease remaining in effect? 
A. You mean accept the figure as beine—— 

Q. No, did vou accept the offer as such? I 
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believe you just testified you did not accept it as 
such ? A. The figure was acceptable. 

Q. You did accept the figure, did you not? 

A. By figure do you mean the cash book or 
being the correct amount in dispute or what? 

Q. Well what I want to know is first of all I 
believe you already testified you did not accept the 
offer on the part of the plaintiff to pay that amount 
of money if it meant the old lease was to remain 
in effect? A. Correct. 

Q. But you would accept the figure as being 
substantially correct? 

A. As being substantially correct. [349] 

Q. As a matter of fact part of that offer was 
to pay whatever figure the record showed as being 
correct ? 

A. Yes, insofar as farm sales were concerned. 
That would not include wholesale sales. 

Q. Now as I understand it it was your tacit 
understanding that we agreed to pay that sum of 
$5,161.60? A. That is correct. 

Q. And you were willing to accept that pay- 
ment, were you not? 

A. Yes, with no strings attached. [350] 


¥ % * 


Q. During this period of negotiation at any 
time in my presence was there an admission on 
behalf of the plaintiff that the old lease was termi- | 
nated ? A. Yes. [351] 


* * * 
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Redirect Examination 
iy Nir Hall: 


Q. Now do I understand, Mr. McNair, at no 
time during the conferences held between you and 
Mr. Hill that there was any agreement on his part 
to pay this $5,161.60? 

A. He agreed to pay that. 

Q. Well was that an actual agreement to pay 
or was it a tacit agreement to pay, something you 
understood ? 

A. I know that was agreed to be paid. 

Q. And was that amount accepted by you in 
settlement of the percentage rentals upon the farm 
sales? A. Yes. . 

Q. For the period 1947, 1948 and 1949 down to 
October 19th? Ae Yes, 

Q. Now during your cross-examination you 
were asked whether or not you made any demands 
upon the plaintiff with reference to the percentage 
claimed due on wholesale sales and I believe you 
said you had made no such demand? 

A. For a fixed figure. 

Q. That is right? A. No. 

Q. And why was no such demand made ? 

A. Beeause we had no way of fixing a figure. 
We made demands but not for a fixed figure. 

Q. The store records did not become available 
until sometime after November Ist, did they, so 
far as you are [352] concerned? 

A. That is correct. 
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Q. From the office of Mr. Silk, the Notary Pub- 
lic, who took Mr. Cockayne’s deposition they were 
sent back down to the Gamble store? 

A, WVhatmis risht. 

Q. At the request of Mr. Cockayne for store 
purposes ? A. That is right 

Q. And on November Ist the present action 
was filed, was it not? fe YES. 


* * * 


(). State whether or not that was the reason 
you made no such demand; that is, the reasons 
you have just given? 

A. Yes, we couldn’t make a demand in a fixed 
figure. 

Q. Now in reference to the question propounded 
to you by counsel for the plaintiff with reference 
to a demand for the amount due as a percentage 
on sales from unit 5 I believe [353] you told coun- 
sel that you had made no such demand for any 
fixed amount? 

A. Not for any fixed amount. 

Q. And why didn’t you make it? 

A. For the same reason, we had no access to 
figures to set a fixed figure. 

Q. And that would be true up until you had 
received a figure, would it not? 

A. That is true. 

Q. And after you had received a figure was 
there any reason why you did not make a demand? 

A. There was no necessity for demanding then. 

Q. Why was not there necessity for demand? 
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A. The figure was agreed on between the plain- 
tiff and ourselves as correct. 

Q. I assume that you mean between plaintiff 
—you mean Mr. Hill, do you not? 

A. Mr. Hill, that is right. [854] 


* oe * 


Q. I show you a letter which has been marked 
for identification proposed Defendant’s Exhibit 26 
and ask you to state whether or not your signature 
appears upon the bottom of that letter? 

A. Yes, that is my letter. 

Mr. Hall: This letter, may it please the court, 
was produced at my request by Mr. Williams from 
the files I assume of Gamble-Skogmo, Inc. 

Mr. Willams: That is correct. 

Mr. Hall: We offer in evidence Defendant’s 
Exhibit 26 for the defendant. 

Mr. Williams: No objection. 

The Court: Very well, it may be received in 
evidence. 

(Whereupon said Defendant’s Exhibit No. 


26, offered and received in evidence, is in words 
and figures as follows, to wit:) 
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DEFENDANT’S EXHIBIT No. 26 


Bb. P. McNair Company 
Established 1893 
Real Estate—Insurance 
Great Falls, Montana 


March 30, 1949 
C. S. MeNair 
Be P. Me Nairn. 
Gamble-Skogmo, Inc., 
15 North 8th Street [355] 
Minneapolis 3, Minnesota. 


Attention: Mr. Wilham T. Hill 
Real Estate Department 
Dear Sirs: 

This will acknowledge your two letters of De- 
cember 30, 1948, and March 25, 1949, enclosing 
checks for $2,862.07 and $2,017.30, respectively. 

These letters purport to be sales reports for cer- 
tain quarterly periods. As letters they are inter- 
esting but they scarcely constitute reports such as 
we are entitled to. 

Furthermore, the total figures contained_ therein 
are extremely disappointing. We still have to point 
out to you that no report is made as to so-called 
farm sales and that if such figures have been in- 
eluded in the totals given in your letters then these 
totals are increasingly disappointing. 

We are erediting your account with the checks 
in question as being simply payments on account. 

As we have done before, we here and now make 
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formal demand upon you for fully certified sales 
statements, and for the additional sums due as 
shown by such statements. 

If these are not forthcoming, properly made up, 
showing your sales by departments for the periods 
in question, on or before May Ist, next, we will 
turn the matter over to our attorneys with instruc- 
tions to them to ask the courts to terminate your 
lease. [856] 


Very truly yours, 
MeNAIR REALTY COMPANY. 


Reeross-Examination 
By Mr. Wilhams: 


@. You have just stated that you obtained the 
figure of $88,000 as the approximate amount of 
the total wholesales; that figure was obtained from 
the books of the Gamble-Skogmo Company, was it 
not ? A. These books, yes. [358] 

A. And by these books you are pointing to the 
books that are the sales records of the Gamble de- 
partment store? A. Yes. 

Mr. Hall: I think we eall those store records; 
at least what I have been calling them. 

Mr. Williams: Very well. 

Q. Now I believe you testified once before that 
you are not familiar with the bookeeping setup 
of the Great Falls Gambles department store, is 
that correct? A. That is correct. 
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Q. And these wholesale sales as far as you know 
could be wholesale sales to employees, could they 
not? 

A. There is a space there for sales to employees 
and these were in a space marked wholesale sales. 

Q. The space marked—I will hand you these 
books which you purported to take this figure from, 
and do you see any place that states sales to em- 
ployees? 

A. This provides for employees discount. 

Q. There is a figure there for provision for 
employees discount, isn’t there? 

A. There is. 

Q. Is there any figure which provides for sales 
to employees or any account of sales to employees? 

A. It was explained to us by—— 

Q. Just answer the question. 

A. Well I can’t see it. I can’t see it. [359] 

Q. Now it is possible, is it not, that an employ- 
ees discount does not amount to the full value of 
the merchandise ? A. That is correct. 

Q. In other words, Gambles is not giving their 
merchandise to thelr employees? 

A. That is correct: 

Q. And as far as you know the figure which 
would be the employees discount would be a per- 
centage of the total purchase price to the em- 
ployer? 

A. Well I don’t know thei methods. I don’t 
know what it would be. 

Q. Now do these figures and these books from 
which you purported to take the total figure for 
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wholesale sales, does that show any sales or trans- 
fers to other Gambles stores? 

A. I don’t know. As a matter of fact I didn’t 
take those figures myself. 

Q. Well you have these books in front of you, 
which are the store records, do you see any figure 
there which purports to be sales or transfers to 
other Gambles stores? A. No. 

Q. ‘Then so far as you know the figure shown 
on these store records as wholesale sales could be 
sales or transfers of merchandise to other Gambles 
stores ? A. It could be sales to anybody. 

Q. That item of sales and transfers of mer- 
chandise to other Gambles stores is not shown else- 
where in these records, [360] is it? 

A. Well—which? 

Q. The items of sales and transfers to other 
Gambles stores? 

A. Well I haven’t seen it, no. 

@. Now I believe you testified a few minutes 
ago that you told your brother that you had en- 
tered into a new lease and you gave him the de- 
tails of the same, is that correct? 

A. Details of the lease. 

Q. Yes. Is it your contention and was it your 
understanding at that time that the new lease had 
been negotiated ? 

A. It was my understanding subject to one pro- 
vision which was to get confirmation. 

Q. And that provision was one which could 
amount to the sum of $3,000.00 a year, could it not? 
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A. Yes. 

Q. That provision was as to whether the mini- 
mum rental payments on a yearly basis would be 
$15,000.00 per year or $12,000.00 per year? 

A. No, that provision was whether the minimum 
rental would be $12,000.00 a year or some lesser 
figure; whether $12,000.00 a year would be accep- 
table to Gamble-Skogmo. 

@. At any rate the figure of $12,000.00 a year 
had not been settled upon? 

A. That figure was subject to confirmation by 
Minneapolis; it had been accepted by Mr. [361] 
Hill. 

Q. I believe you stated a few minutes ago that 
there was an agreement on behalf of the plaintiff 
to pay the defendant the sum of $5,161.60; you 
stated that that was more than a tacit agreement, it 
was an actual agreement? 

A. That was my understanding. [362] 

Q. When was that figure accepted, that offer to 
pay accepted by you? 

A. It was understood between us that we 
wouldn’t talk about a new lease until that was 
cleared up. 

Q. Then that figure was accepted by you before 
there was any talk about a lease? 

A. My understanding. 

Q. At any rate it was accepted by you prior to 
October 27th, 1949, was it not? A. Yes. 
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Q. At any time on the date of October 27th, 1949, 
did you refuse to accept that figure? 

A. Only unless it had strings. 

Q. Only what? 

A. Only in case it had strings attached. [363] 


* * *% 


BEN P. McNAIR, JR. 
was ¢alled as a witness for defendant, and having 
been first duly sworn, testified as follows: 


Direct Examination 


By Mr. Hall: [364] 
*% % *% 

@. Now from time to time have you had occa- 
sion to go into the Gamble store here in Great 
Falls? A. Yes. 

Q. During the period of the December 27th, 
1943, lease? A. Yes. 

Q. What about how many occasion have you 
been in there? 

A. I have been there several times a year. 

Q. Iam not trying to pin you down to any par- 
ticular number, and upon any of those occasions 
did you see any farm machinery being displayed 


in the Gamble store? A. Yes. 
Q. And what sort of farm machinery was being 
displayed ? 


A. I saw at one time a tractor. [865] 


*& * * 
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Mr. Williams: We offer in evidence Plaintiff’s 
Exhibit 17. 

Mr. Hall: No objection. 

The Court: It may be received in evidence. | 


(Whereupon said Plaintiff’s Exhibit No. 17, 
offered and received in evidence, is in words 
and figures as follows, to wit:) [366] 


PLAINTIFE’S EXHIBIT No. 17 


C. 8S. MeNair B. P. McNair 
W. Robt. Gilchrist, Manager 
Established 1893 
B P. McNair Company 
Insurance in All Lines 
Real Estate, Loans and Rentals 
First National Bank Building 
Phone 2-1094 
Great Falls, Montana 


September 6, 1945 
Gamble-Skogmo, Ine. 
700 Washington Avenue North, 
Minneapolis, Minnesota. 


Attention: Mr. Ken Watters. 


Dear Ken: 

This week completed the deal whereby we pur- 
chased the lot and warehouse in back of the prop- 
erty you people rent from us. The warehouse is 
vacant and is now available for you to occupy. It 
is my understanding that you and Chester agreed 
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on a $60.00 per month rental. This would be an 
entirely separate rent deal than the rent on the 
store. 

I went over to see your manager the other day 
to tell him he could occupy the warehouse and he 
was not in so [ talked with the assistant manager 
who said he [367] had no authority to take over 
the warehouse although he knew Gambles wanted 
it. Will you please instruct your Great Falls man- 
ager that he may occupy the premises. 

Some time ago we submitted several proposals 
to Mr. Peters for the garage building and to date 
we have not heard from him although he said he 
would definitely be interested in one of the deals we 
proposed. 

The Tent and Awning Company who occupy the 
store on the alley are very insistent that we give 
them another lease, however, we are stalling them 
and we would like to know definitely from you if 
you want the premises now occupied by them, the 
shoe repair shop and also the garage building. 

With best personal regards to all the boys at 
Gambles from Chester and myself. 


Sincerely, 
B. P. MeNAIR COMPANY, 
By /s/ BEN, 


B. P. MceNAIR. 
ew/ 
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Mr. Williams: ‘That is all. 
Mr. Hall: That is all. [868] 


S. L. HJERMSTAD 
was called as a witness for defendant, and having 
been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Hall: 


Q@. Your name is 8. L. Hjermstad? 

A. That is right. 

Q. And you are in the insurance business here 
in Great Falls, are you not? A. Yes, sir. 

@. And how long have you lived here? 

A. I took charge of this territory February Ist, 
1944. 

Q. And have you lived here since? 

A. Yes. 

Q@. Were you living here in the year 1947? 

A. Yes. 

Q. Are you acquainted with the location of the 


Gambles store on Central Avenue? A. Iam. 
Q. At 521, 523, 525? A. Iam. 
Q. That is its present location? A. Yes. 


Q. Have you had occasion to go into the Gamble 
store in 1945, 1947, 1948 and 1949? 

A. Yes, sir. 

Q. And for what purpose? 

A. To check the insurance rates for the engineer- 
ing department of the companies carrying that 
schedule. 

Q. What insurance company do you represent? 
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A. Well, I am State Agent for the American 
Four Group. 

Q. Yes, that is several insurance companies ? 

A. Yes, several insurance companies and oie 
casualty [369] company. 

Q. Now on occasion when you were in the Gam- 
bles store did you see any farm machinery displayed 
there ? 

A. I saw a tractor the last inspection or next to 
the last. 

Q. And what year would that be? 

A. If I remember correctly that was in 1947. 

Q. And in what part of the store was it dis- 
played ? 

A. About in the center of the main floor as you 
come in. 

That is the street floor? A. Yes. 
What sort of tractor was it? 

Well, the first reaction was this—— 

What sort of tractor was it? 

Farm tractor. 

What size? 

Well, I would say it was a medium size a 
farmer would buy without going into the large 
tractor-type tractors. 

Q. And did you see any farm machinery dis- 
played there on more than one occasion ? 

A. Not prior to that time. 

Q. Did you see any thereafter? 

A. No, I did not. 


POPOPOO 
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(Testimony of S.L. Hjermstad.) 
Mr. Hall: You may cross-examine. [870] 


* *% * 


Mr. Hall: The defendant rests, your [371] 
Honor. 
DALE COCKAYNE 
resumed the stand for plaintiff, and testified as 
follows: 
Direct Examination 


By Mr. Williams: 


Q. Mr. Cockayne, are you the same Dale Cock- 
ayne who has testified previously on two occasions 
in this trial? A. Yes, sir. 

Q@. And you are the manager of the Gambles 
store here in Great Falls, are you not? 

A. Yes, sir. 

@. Has the Gambles store in Great Falls ever 
developed a general wholesale business on the prem- 
ises known as 521, 523, 525 Central Avenue? [372] 

Mr. Hall: Objected to as calling for a conclu- 
sion of the witness. 

The Court: Sometimes a conclusion is better 
than to take five or ten minutes to elaborate and 
go into details and qualify the witness. I will let 
him answer the question. 

A. No, sir, we have not. 

Q@. Your store records are in evidence here and 
there are certain figures on those store records 
which purport to be wholesale sales. I am now 
handing you Defendant’s Exhibit No. 27 and will 
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you tell the court what the nature of those sales 
which purport to be wholesale sales are on the 
store records? 

A. Those are sales to Gambles stores. 

Q. During the time that you have been manager 
of the Great Falls Gambles store has that store 
ever made one sale to any person on a wholesale 
basis which was not another Gambles store ? 

A. Yes, we have but it would not show up in 
that column on the statement. We would take a 
mark down on the merchandise and it would ap- 
pear as regular retail sale as far as the statement 
is concerned. 

Q. Now you are talking about a mark down 
sale, are you not? A. Yes, sir. 

Q@. I am asking you if you have ever made a 
wholesale sale [373] during the time that you have 
been manager to anyone other than another Gamble 
store ? A. No, sir, we have not. 

Q. Now I believe that sometime during the year 
1948 Mr. Chester McNair asked you for some in- 
formation relating to sales figures, is that correct? 

A. That is correct. 

Q. And did you give him those sales figures? 

mee Wes, sir, J did. 

Q. Since that time has he ever asked you for 
any sales figures? 

A. I believe one other time. 

Q. And did you give him the figures the other 
time ? A. Yes, sir, I did. 

Q. Has any representative from the defendant 
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ever made a request to examine your sales records 
prior to October 3rd, 1949? 

A. Just that one time and they were given them. 

Q. And you state that one time there was a re- 
quest and it was granted? 

A. Yes, sir, that is true. 

Q. Has there ever been a writing served on you 
requesting or demanding access to your sales rec- 
ords ? A. No, sir, there has not. 

Q. What were your general relations with Mr. 
Chester McNair and Mr. Ben McNair? [374] 

A. As far as myself is concerned they were 
always very good I thought. 

Q. And if they had requested or demanded ac- 
cess to the books, would you have granted that ac- 
cess ? A. Yes, sir, I would have. 

Q. Do you know if the plaintiff has a company 
policy of granting or denying access of the books 
to the landlord? A. Yes, they have. 

Q. And what is that policy? 

A. To let them see them if they so desire. 

Q. At any time have you ever refused to let the 
defendant or any of its officers inspect your sales 
records ? A. No, sir, I have not. 

Q. At any time have you ever refused to lect 
the defenadnt or any of its representatives have 
whatever files they want or wholesale sales or farm 
store sales or other sales? 

A. No, sir, I have not. [875] 


* + * 
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Cross-Examination 


*% % * 


By Mr. Hall: 

Q@. Now you told Mr. Williams on direct ex- 
amination about these, this wholesale business as 
shown by the store records, and I believe your tes- 
timony is that the store records so far as wholesale 
sales are concerned reflect sales to other Gamble 
stores ? A. Yes, that is true. 

Q. And I believe you told me on cross-examina- 
tion the other day that the Gambles stores that you 
had reference to were the stores in the smaller 
towns ? A. That is true. 

Q. Operated by individuals are not affiliated at 
all with Gamble-Skogmo? 

A. Well they are affiliated to the point that they 
are under contract, Mr. Hall. 

Q. Well what is that? 

A. It is an associated store. [377] 

Q. Well, by associated store you mean, do you 
not—— A. Franchise store. 

Q. They are permitted to use the name Gamble? 

A. Yes, sir. 

Q. Is there any other name attached to that? 

me 6, SIT. 

Q. And the fact of the matter is that Gamble- 
Skogmo has no interest in that store, has it? 

A. That is a pretty hard question to answer. We 
have no dollar and cent interest, no. 

@. I didn’t hear you? 

A. We have no dollar and cent interest. 
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Q. No financial stake in any of those stores? 

A. Some we do have where we have trust notes. 

Q. ‘That would be in cases where you would loan 
them money to set them up in business? 

A. Yes, sir. 

@. But, as I understood you in your other ex- 
amination, the wholesale figures shown upon these 
store records do not include any sales made to reg- 
ular Gambles stores such as we have in Billings 
and Havre and perhaps—is that all you have? 

A. Let’s use the term branch stores. 

@. Branch stores? 

A. Yes, that is true. [878] 

Q. There’s the three of them? 

A. There’s two types of stores, branch store 
and a dealer store. 

Q. And you are branch stores? 

A. Yes, sir. 

Q. Owned directly by Gamble-Skogmo? 

AL gy és; 

Q. And located in Great Falls, Havre and Bill- 
ings? A. Yes, sir. 

Q. And other stores are all franchise stores or 
dealer stores? 

A. Most of them. We have stores in Missoula, 
Kalispell, Glendive, Miles City and Glasgow; out- 
side of those it would be a dealer store, yes. 

Q. But none of those branch stores sales and 
transfers or merchandise to the branch stores do 
not show in your store records as wholesale sales? 

A. Absolutely right. 
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Q. All the accountings that were made under 
the lease of December 27, 1948, and all of the letters 
of transmittal of checks for rent under that lease 
originated out of Minneapolis, did they not? 

A. Yes, sir. 

Q. You don’t pay the rent here at Great Falls? 

A. No, sir. 

@. Nor do you yourself prepare those account- 
ings upon which the rent is based? 

A. They are prepared—we cause them to be pre- 
pared. We [3879] don’t make that statement here 
in Great Falls, no, sir. 

Q. I understand that but presumably at least 
the data supplied by your store after going through 
several hands forms the basis for the accountings 
made by the Minneapolis office? A. Yes, sir. 

Q. Or at least then paid? A. Yes, sir. 

Mr. Hall: I think that is all. 


Redirect Examination 
By Mr. Williams: 


Q. I believe you stated that the dealer stores 
are also called Gamble stores and that they have. 
and that there is a contract between them and 
Gamble-Skogmo, Inc.? A. Yes, sir. 

Q. In general without giving the details what 
does that contract cover? 

A. Well the purchase of our goods, the purchase 
of goods mainly and supervision and so forth along 
that line. 
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Q. In other words, they purchase Gamble’s prod- 
ducts ? 

A. Yes, sir, and services and so on and so forth. 

Q. Do they have priority on purchasing Gamble 
products ? 

A. Yes, I would say that they do have. 

Q. Are they entitled to purchase Gambles prod- 
ucts at wholesale prices? A. Yes, sir. [380] 

Q. And is that a cost price without profit to the 
Gamble branch store? 

A. The way a branch store has to handle it it is. 

Q. Does this particular Great Falls department 
store make a profit on these transfers of merchan- 
dise to other Gambles stores? 

A. No, you lose money on it. 

Q. And by that you refer to the transfer of mer- 
chandise or the sale of merchandise to the dealer 
stores? 

A. That is right. If you were equipped as a 
warehouse as the warehouses are equipped it is a 
profitable business but you can’t make money on it 
doing retail business. 

Mr. Williams: That is all. 


Recross-Examination 
By Mr. Hall: 


Q. The local store may lose money, Mr. Coce- 
kayne, but Gamble-Skogmo makes money on the 
transaction, does it not? A. No. 

Q. I say they make no money then as far as 
dealer stores are concerned ? 


vs. Gamble-Skogmo, Ine. 365 


(Testimony of Dale Cockayne.) 

A. Not if they purchase their merchandise 
through branch stores they wouldn’t, Mr. Hall. 

Q. ‘The merchandise that is delivered to the 
dealer stores [381] by you comes off of your shelves, 
does it not? A. Yes, sir. 

@. <And the goods are paid for to you? 

i Yes, Sir. 

Q. By the dealers? x Ves sir 

Q@. And are reflected in your wholesale items 
and in the store records? 

A. Yes, sir, that is true. 

Mor Hall: ‘Chat is all. 

Mr. Wilhams: ‘That is all. 

Mr. Williams: Call My. William Hill. 


WILLIAM T. HILL 
resumed the stand and testified as follows: 


Direct Examination 
By Mr. Willams: 


Q. What is your name? 

A. Wilham 'T’. Hall. 

Q. Are you the same William T. Hill who pre- 
viously appeared as a witness in this action? 

i. Yes, sir 

Q. I believe you testified that you are in charge 
of the lease department of the plaintiff; is that 
right ? ee Y Cs, sil’. 

Q. «As such do you have access to the records 
of the headquarters office in Minneapolis ? 

A. Yes, sir. [382] 
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Q. Do those records show where the Great Falls 
department store has developed a general wholesale 
business ? 

Mr. Hall: Where are the records? 

Mr. Williams: Is that an objection? 

Mr. Hall: Yes, I am going to object to it as not 
the best evidence. You are asking, as I understand 
it, something about records. 

The Court: Yes, the records in reference to it 
should be available for examination. 

Q. (By Mr. Williams): Mr. Hill, are you fa- 
miliary with the system of accounting used by the 
Great Falls Gambles store? A. Partially. 

Q. I hand you this record marked Defendant’s 
Exhibit 27. Are you familiar with that record and 
the way it 1s obtained? A. Yes, sir. 

Q. That record is obtained in the normal course 
of business of the plaintiff, is it not? 

A. That is correct, yes, sir. 

Q. Do those records disclose whether or not the 
plaintiff has developed a general wholesale business 
in Great Falls, Montana? 

A. Well, they indicate it is not a general whole- 
sale business. 

Q. As manager of the lease department you 
carry on most [883] of the correspondence with the 
landlords, do you not? A. That is correct. 

Q. Prior to the date of October 3rd, 1949, has 
there ever been a demand made upon your depart- 
ment or upon the plaintiff by the defendant to have 
access to the store records? A. No, sir. 
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Q. Prior to October 3rd, 1949, was there ever a 
demand made by the defendant to the plaintiff that 
the records be audited? ie NO, SIT. 

Q. Prior to the deposition of Mr. Cockayne, 
which was originally set for October 19th, 1949, 
was there ever any demand to have the books sub- 
poened by the defendant? A. No, sir. [884] 


+ * * 


Cross-Examination 
By Mr. Hall: 


Q. Was that policy ever communicated by you 
to Mr. McNair? 

A. No, sir, it wasn’t, Mr. Hall. 

Q. Now I am not sure that I understand you 
when you say that no demand to have the books 
subpoenaed was ever made by the defendant; what 
do you mean by that? 

Prior to October 3rd? 

Yes. 

I alveady answered the question, Mr. Hall. 
What is that? 

LT already answered the question. 


Oro? Or 


And your answer was no such demand to 
have the books subpoenaed was made by the de- 
fendant? [385] A. Well, that is correct. 

Q. Demand upon whom? 

A. On the retail store. 

Q. Subpoenaes are issued ont of court, are they 
not ? A. Correct. 
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Q. What is it about these store records which 
you had examined in your direct examination that 
shows that Gambles has not developed a general 
wholesale business here? 

A. By the figures which I have examined. The 
figures which I have examined. 

@. And do you mean by that the amounts? 

A. The amounts. 

Q. In other words, you figure that to develop 
a general wholesale business, something over 
$40,000.00 a year should be developed? 

A. Not necessarily. 

Q. Well, what is the limitation? 

A. We are not engaged in the wholesale busi- 
ness through our retail stores. 

Q. But you looked into the record that Mr. Wil- 
liams handed to you and said that the records dis- 
closed that? A. That is correct. 

Q@. And I say, or what about that that discloses 
the fact to you? 

A. Well, each operation is clearly defined by 
those records. [386] 

5 * *% 

Mr. Williams: Plaintiff rests, your Honor. 

Mr. Hall: Defendant rests. 

Mr. Williams: At this time, on behalf of the 
plaintiff, we move the court for a judgment and 
entry of judgment for the plaintiff and against the 
defendant upon the grounds and for the reasons 
that the evidence and the law in this case justify 
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the plaintiff in having a judgment in accordance 
with the prayer of its complaint on file herein. 
Mr. Hall: A similiar motion for the record is 
made on behalf of the defendant that the action be 
dismissed at [887] plaintiff’s costs. [388] 


CLERK’S CERTIFICATE 


United States of America, 
District of Montana—ss. 


I, H. H. Walker, Clerk of the United States Dis- 
trict Court for the District of Montana, do hereby 
certify and return to the Honorable, the United 
States Court of Appeals for the Ninth Circuit, that 
the foregoing volume, consisting of 442 pages, num- 
bered consecutively from 1 to 442, inclusive, con- 
stitutes a full, true and correct transcript of all 
portions of the record in case No. 1195, Gamble- 
Skogmo, Inc., a corporation, vs. McNair Realty 
Company, a corporation, designated by the parties 
as the record on appeal and on cross-appeal therein, 
as appears from the original records and files of 
said court In my custody as such Clerk. 

T further certify that pursuant to the direction 
contained in Appellee’s Designation of Contents of 
Record on Cross-Appeal, I transmit herewith, as a 
part of the record on appeal and cross-appeal, orig- 
inal Exhibits Nos. 8, 9, 10, 11, 12, 18, 14 and 15, 
which were offered by the defendant and received 
im evidence at the trial of said cause. 
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I further certify that the costs of said Transcript 
of Record on Appeal amount to the sum of Forty- 
nine and 30/100ths ($49.30) Dollars, and that said 
costs have been paid by the parties as follows, 
to wit: the sum of $31.70 by Appellant, McNair 
Realty Company, and the sum of $17.60 by Appel- 
lee, Gamble-Skogmo, Inc. 

Witness my hand and the seal of said Court at 
Great Falls, Montana, this 12th day of May, A.D. 
1951. 

[Seal] H. H. WALKER, 

Clerk as Aforesaid. 


By /s/ C. G. KEGEL, 
Deputy Clerk. [442] 


[Endorsed]: No. 12944. United States Court 
of Appeals for the Ninth Circuit. McNair Realty 
Company, a Corporation, Appellant, vs. Gamble- 
Skogmo, Inc., a Corporation, Appellee, vs. Gamble- 
Skogmo, Inc., a Corporation, Appellant, vs. McNair 
Realty Company, a Corporation, Appellee. Tran- 
script of Record. Appeals from the United States 
District Court for the District of Montana. 


Filed May 22, 1951. 
/s/ PAUL P. O’BRIEN, 


Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 12944 


McNAIR REALTY COMPANY, a Corporation, 
Appellant and Cross-Appellee, 


VS. 


GAMBLE-SKOGMO, INC., a Corporation, 
Appellee and Cross-Appellant. 


STATEMENT BY GAMBLE-SKOGMO, INC., A 
CORPORATION, OF POINTS ON APPEAL 
TO BE RELIED UPON BY APPELLEE 
AND APPELLANT ON CROSS-APPEAL 


The Appellee and Appellant on Cross-Appeal 
above named, Gamble-Skogmo, Inc., a corporation, 
through its counsel of record, hereby adopts for its 
statement of points upon which it intends to rely 
upon this appeal, the Designation of Points to Be 
Relied Upon by Appellee and Appellant on Cross- 
Appeal heretofore, and on the 17th day of April, 
1951, filed with the Clerk of the United States Dis- 
trict Court for the District of Montana, and served 
upon counsel for Appellant and Cross-Appellee, and 
certified by said District Court Clerk to the Clerk 
of the United States Court of Appeals for the Ninth 
Circuit, and hereby respectfully requests that said 
statement of points be allowed and filed pursuant 
to Rule 19 of this Court. 
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Dated June 1, 1951. 


GAMBLE-SKOGMO, INC., 
A Corporation, 
Appellee and Appellant on 
Cross-Appeal. 


By /s/ I. W. CHURCH, 
/s/ G. G. HARRIS, 
/s/ BJARNE JOHNSON, 


/s/ CARTER WILLIAMS, 
Its Attorneys. 


Service of Copy acknowledged. 
[Endorsed]: Filed June 4, 1951. 


[Title of Court of Appeals and Cause. ] 


STATEMENT BY MeNAIR REALTY COM- 
PANY, A CORPORATION, OF POINTS 
ON APPEAL TO BE RELIED UPON BY 
APPELLANT 


The Appellant above named, McNair Realty Com- 
pany, a corporation, through its counsel of record, 
hereby adopts for its statement of points upon 
which it intends to rely upon this appeal, the state- 
ment of points to be relied upon by Appellant hereto- 
fore and on the 4th day of April, 1951, filed with 
the Clerk of the United States Distriet Court for 
the District of Montana, and served upon counsel 
for Appellee, and certified by said District Court 
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Clerk to the Clerk of the United States Court of 

Appeals for the Ninth Circuit, and hereby respect- 

fully requests that said statement of points be 

allowed and filed pursuant to Rule 19 of this Court. 
Dated June 1, 1951. 


MeNAIR REALTY COMPANY, 
A Corporation, 
Appellant. 


By /s/ H. C. HALL, 
/s/ BDW. C. ALEXANDER, 
Its Attorneys. 
Service of Copy acknowledged. 
[Endorsed]: Filed June 4, 1951. 


[Title of Court of Appeals and Cause. ] 


STIPULATION OF PARTIES DESIGNATING 
PARTS OF RECORD TO BE PRINTED 
FOR USE ON APPEAL 


It Is Hereby Stipulated, by and between the 
above-named parties, through their respective coun- 
sel, that the portions of the Record of the District 
Court of the United States for the District of Mon- 
tana, in said cause heretofore designated by the 
respective parties, which designation and record 
have been heretofore certified to the Clerk of the 
United States Court of Appeals for the Ninth Cir- 
cut, are hereby designated as the portions of the 
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record which are material to the consideration by 
this Court of the appeal and cross-appeal herein, 
and as such shall be printed by the Clerk of this 
Court. 


Dated June Ist, 1951. 


McNAIR REALTY COMPANY, 
A Corporation, 


By /s/ H. C. HALL, 
/s/ EDW. C. ALEXANDER, 
Its Attorneys. 
GAMBLE-SKOGMO, INC., 
A Corporation, 
By /s/ I. W. CHURCH, 
/s/ G. G. HARRIS, 
/s/ BJARNE JOHNSON, and 
/s/ CARTER WILLIAMS, 
Its Attorneys. 


[Endorsed]: Filed June 4, 1951. 


